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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
ORIGINAL APPLICATION NO. 1284 OF 2024

IN THE MATTER OF:

Mr. Tarun Kumar Jain & Ors. ...Applicants

Versus

Kanpur Development Authority & Ors. ...Respondents

REPLY ON BEHLAF OF RESPONDENT NO. 5/JAWAHAR VIDYA
SAMITI

MOST RESPECTFULLY SHOWETH:

1. The instant Original Application (hereinafter, referred to as
‘OA’) has been preferred by the Applicants who claims to be
the residents of the are in vicinity of Plot No. 70, Block W-1,
Kanpur City (hereinafter, referred to as ‘said plot of land’). In
the OA the Applicants have inter alia prayed mainly for the
following reliefs:

a. Direction to Kanpur Development Authority to not hand
over the possession of a park situated at Plot No. 70,
Block W-1, Kanpur City.

b. Not to undertake any action towards felling of tress.
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c. To permit the Applicants to raise all issues before
Consumer Dispute Redressal Forum in pending

execution.

2. The present Reply is being filed by the Respondent No. S i.e.,

Jawahar Vidya Samiti (hereinafter, referred to as ‘Answering
Respondent’) through its Secretary/Manager Mr. Sudhir
Prakash Shukla who is duly authorized to file the present
reply on behalf of the Answering Respondent. True copy of the
Authority Letter issued in favor of Mr. Sudhir Prakash Shukla

is annexed herewith as ANNEXURE R-1.

. At the very outset, it is vehemently submitted that the present

OA filed by the Applicants is wholly meritless, misconceived,
an utter waste of precious judicial time and thus deserves to
be dismissed in limine. The Answering Respondent
categorically denies each and every contention, averment
and/or allegation made in the OA save and except what is
specifically admitted hereinafter. Nothing stated in the OA
shall be deemed to be an admission on part of the Answering

Respondent merely on account of non-traverse.
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4. The present Preliminary Reply is not a para-wise reply to the
OA, and the Answering Respondent craves leave and reserves
its right to file an additional detailed/para-wise reply if the

need so arises in future.

PRELIMINARY OBJECTIONS

5. Before delving into the baseless, misconceived and frivolous
averments made by the Applicants in the OA, the Answering
Respondent wishes to raise the following Preliminary
Objections which go to the very root of the maintainability of
the present:

[. Barred by Principles Res Judicata

II. Violation of Judicial Propriety

I. BARRED BY PRINCIPLES RES JUDICATA

6. At the threshold, it is most respectfully submitted that the
present OA is clearly barred by the principles of Res Judicata
since this Hon'ble Tribunal has already adjudicated upon the
very same issue in OA No. 494 of 2023 titled 'Manoj Kumar
Pandey & Anr. v. State of Uttar Pradesh & Ors.' wherein it was

categorically held that there exists no evidence whatsoever to
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prove that Plot No. 70, W/ 1 Block of scheme Juhi of Kanpur
has been earmarked as a Park, and consequently the said OA
was disposed. Copy of the OA No. 494 of 2023 titled ‘Manoj
Kumar Pandey & Anr. v. State of Uttar Pradesh & Ors’ is

annexed herewith as ANNEXURE R-2.

7. For the convenience of this Hon'ble Tribunal, the relevant
prayers made in OA No. 494 of 2023 are reproduced
hereinbelow:

a. Direct Respondent not to create any lease deed through
which the park/open space could be handed over for any
use other than a park.

b. Direct the Respondent No. 2 not to demarcate the
park/open space situated on Bhukhand-70 W/ 1, Yojna-
Juhi, Kanpur, UP for any other use other than the
park/open space.

c. Direction staying any kind of encroachment into the
park/open space situated on Bhukhand-70 W/ 1, Yojna-

Juhi, Kanpur, UP.
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d. Pass Directions restraining Respondents to use the
park/open space situated on Bhukhand-70 W/ 1, Yojna-
Juhi, Kanpur, UP for private use.

e. Direct the Respondents to allot any other place to
Respondent No. 3 instead of demarcating the park/open
space situated on Bhukhand-70 W/1, Yojna-Juhi,

Kanpur, UP.

8. This Hon'ble Tribunal was pleased to issue notice in OA No.
494 of 2023 vide order dated 16.08.2023. Copy of the order
dated 16.08.2023 passed by this Hon’ble Tribunal in OA No.
494 of 2023 titled ‘Manoj Kumar Pandey & Anr. v. State of
Uttar Pradesh & Ors’is annexed herewith as ANNEXURE R-

3.

9. Subsequently, OA No. 494 of 2023 was listed before this
Hon'ble Tribunal on 20.11.2023. In the said order, this
Hon'ble Tribunal elaborately reproduced the history of
litigation pertaining to the subject plot of land, wherein it was
unambiguously recorded that no record whatsoever exists

declaring the plot in question as a park. Furthermore, in
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10.

12

Paragraph 5 of the order dated 20.11.2023, this Hon'ble
Tribunal also noted that despite efforts, the Ld. Counsel for
the Petitioners therein could not even prima-facie
demonstrate that the land in question has been earmarked
for a park. The relevant paragraph of the order dated
20.11.2023 are extracted hereinbelow for the kind perusal of
this Hon’ble Tribunal:

“...5. Before this Tribunal also though learned

Counsel for the Petitioner has made the efforts

but could not prima-facie demonstrate that the

land in question has been earmarked for the

park...”
True copy of the order dated 20.11.2023 passed in OA No.
494 of 2023 titled ‘Manoj Kumar Pandey & Anr. v. State of
Uttar Pradesh & Ors’ is annexed herewith as ANNEXURE R-

4.

Eventually, OA No. 494 of 2023 came to be disposed of by this
Hon'ble Tribunal vide order dated 19.01.2024, while
categorically holding that there exists no evidence whatsoever

that the land/plot in question is earmarked as a park. The



relevant paragraphs of the order dated 19.01.2024 are

extracted hereinbelow for the kind perusal of this Hon'ble

13

Tribunal:

«©

ORDER

1. In the original application twin issues raised by

the applicant are: firstly, area under
consideration is a park, therefore, no lease could
be granted to respondent no.3 and secondly,
order/communication dated 16.06.2023 issued
by respondent no.6 for -cutting trees is
unsustainable.

Tribunal in the proceedings dated 20.11.2023
had considered the first issue relating to the plea
that the area in question is a park and has taken
note of the history of litigation relating to the said
area specially the order of the High Court at
Allahabad dated 24.05.2023 passed in Writ
Petition (C) No. 17800/2023 as also the order of
the Hon’ble Supreme Court dated 10.07.2023
passed in SLP (C) No.13906/2023 and had
reached to the conclusion that the Counsel for the
applicant could not prima facie demonstrate that
the land in question has been earmarked for the
park.

Today, also the Counsel for the applicant was
given an opportunity to show if any document
exists earmarking the land in question as a park
but he could not do so. Hence, first plea that land
in question is earmarked for park cannot be
accepted....”

488
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Copy of the order dated 19.01.2024 passed in OA No. 494 of
2023 titled ‘Manoj Kumar Pandey & Anr. v. State of Uttar

Pradesh & Ors’is annexed herewith as ANNEXURE R-5.

In addition to the above, and anticipating that the Applicants
herein might attempt to raise a defence of not being aware of
the proceedings in OA No. 494 of 2023 and its subsequent
disposal by this Hon'ble Tribunal while deciding the core
issues against the Applicants therein, the Answering
Respondent craves leave to bring the following germane facts

to the notice of this Hon'ble Tribunal.

Mr. Manoj Kumar Pandey, S/o Mr. Srikant Pandey, R/o
127/176, W-1 Block, Saket Nagar, Juhi Colony, Kanpur
Nagar, UP-208014 was the lead Applicant in OA No. 494 of
2023. Interestingly, the Applicant No. 2 in the present OA is
one Mr. Ravi Pandey, S/o Mr. Srikant Pandey, R/o 127/176,
W-1 Block, Saket Nagar, Juhi Colony, Kanpur Nagar, UP-
208014. Hence, it stands established beyond reasonable doubt
that the Applicant No. 2 herein is the real brother of the lead

Applicant in OA No. 494 of 2023, and both siblings are residing
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at the same residential address. In such circumstances, it
would be fallacious and inconceivable for the Applicants herein
to even remotely claim or argue that they were not aware of the
proceedings in OA No. 494 of 2023. Any such claim or
argument would be nothing but a disingenuous attempt to
mislead this Hon'ble Tribunal.. True copy of the memo of
parties filed in OA No. 494 of 2023 titled ‘Manoj Kumar Pandey
& Anr. v. State of Uttar Pradesh & Ors’is annexed herewith and

marked as ANNEXURE R-6.

What further cements the above is the fact that even the
documents relied upon by the Applicants in OA No. 494 of
2023 and the present OA are carbon copies of each other. The
Applicants have, in a brazen display of audacity, relied upon
the exact same set of documents in both the OAs in an ill-
conceived attempt to mislead this Hon'ble Tribunal into
believing that the plot of land in question is a park. The
following documents have been relied upon by the Applicants
in both the OAs:
a. Copy of Inspection report dated 18.03.2021

b. Copy of Paper Publication dated 13.01.2016

490
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c. Photographs

It is noteworthy that this Hon'ble Tribunal has already
considered these very documents threadbare in OA No. 494
of 2023 and has found them woefully inadequate to even

prima facie establish that the land in question is a park.

What is even more astonishing is the fact that the documents
filed in the present OA have been blindly lifted from the
previous OA without even bothering to remove the old
Annexure numbers handwritten on them. This act of sheer
negligence and lack of diligence on part of the Applicants
speaks volumes about the cavalier manner in which the
present OA has been filed. It is evident that the Applicants
have filed the present OA as a mere afterthought and a
desperate attempt to take a second bite at the cherry, without
even taking the basic precaution of removing the tell-tale

signs which expose their malafide intention.

The aforesaid facts and circumstances paint a crystal clear
picture — the present OA is a textbook example of an abuse of

the process of law. It is a brazen attempt to reagitate the very
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same issue which already stands conclusively decided by this
Hon'ble Tribunal. The principles of res-judicata and
constructive res-judicata exist to prevent precisely such
vexatious and frivolous litigation which serve no purpose
other than to waste precious judicial time and resources. It is
the solemn duty of this Hon'ble Tribunal to nip such ill-
conceived OAs in the bud and send a strong message that
such blatant attempts to abuse the process of law will not be
tolerated. In light of the above, it is most respectfully prayed
that the present OA deserves to be dismissed in limine on this

ground alone, with exemplary costs.

It is trite law that no party should be vexed twice for the same
cause of action. The present OA is a flagrant violation of this
cardinal principle. The Applicants, having failed to succeed in
their earlier OA, are now seeking a second innings on the
same issue by filing the present OA. Such a practice, if
allowed, would open the floodgates for endless litigation and
would render the finality of judgments a mere illusion. It is

therefore imperative that the present OA be dismissed with

492
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17.

18.

18

punitive costs to deter such vexatious and frivolous litigation

in future.

The present OA is also liable to be dismissed on the ground of
estoppel by record. The findings recorded by this Hon'ble
Tribunal in OA No. 494 of 2023 operate as an estoppel against
the Applicants and they cannot be allowed to reagitate the
same issue in the present OA. The Applicants are bound by
the findings recorded in the earlier OA and cannot seek to

avoid the same by filing a fresh OA on the same issue.

Lastly, it is well settled that a litigant who approaches the
Court must come with clean hands. The conduct of the
Applicants in filing the present OA despite the earlier
adjudication by this Hon'ble Tribunal on the same issue
disentitles them from seeking any relief from this Hon'ble
Tribunal. What is even more disconcerting is the fact that the
Applicants have not even disclosed the disposal order dated
19.01.2024 passed by this Hon'ble Tribunal in OA No. 494 of
2023 while filing the present OA in October 2024. This

suppression of material facts is a serious breach of the
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Applicants' duty to disclose all relevant facts before this
Hon'ble Tribunal and amounts to a gross abuse of the process
of law. The Applicants have not only wasted precious judicial
time but have also attempted to mislead this Hon'ble Tribunal
by concealing material facts. Such conduct deserves to be
dealt with sternly to send a strong message that the judicial
process cannot be taken for a ride and that litigants cannot

be permitted to approach the Court with unclean hands.

19. In light of the above, it is most respectfully prayed that the
present OA deserves to be dismissed with exemplary costs on
the ground of res judicata alone. The Applicants' conduct in
suppressing material facts and abusing the process of law
also deserves to be strongly deprecated. Any other view would
result in gross injustice and would encourage unscrupulous

litigants to abuse the judicial process with impunity.

II. VIOLATION OF JUDICIAL PROPRIETY

20. Itis of utmost importance to bring to the kind attention of this
Hon'ble Tribunal that subsequent to the passing of the order

dated 19.01.2024 by this Hon'ble Tribunal in OA No.
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494 /2023 titled 'Manoj Kumar Pandey & Anr. v. State of Uttar
Pradesh & Ors.', the Applicants therein have chosen to assail
the said order by way of a Civil Appeal bearing Diary No.
58310/2024 (later registered as CA No. 3476/2025) before
the Hon'ble Supreme Court of India. In a significant
development, the Hon'ble Supreme Court, vide order dated
28.02.2025, has been graciously pleased to issue notice in the
said appeal, thus admitting the same for final hearing. True
copy of the Civil Appeal bearing Diary No. 58310/2024 (later
registered as CA No. 3476/2025) is annexed herewith and
marked as ANNEXURE R-7. True copy of the order dated
28.02.2025 passed by the Hon’ble Supreme Court of India in
the Civil Appeal is annexed herewith and marked as

ANNEXURE R-8.

In the humble submission of the Answering Respondent, the
aforesaid development assumes great significance inasmuch
as the core issue sought to be reagitated in the present OA,
i.e., whether the subject plot of land bearing No. 70, Block W-
1, Kanpur City is a park or not, is presently sub-judice before

the highest court of the land in CA No. 3476/2025. It is a
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settled principle of law that once the Hon'ble Supreme Court
is seized of a matter, all subordinate courts and tribunals
must defer to the wisdom and supremacy of the Hon'ble
Supreme Court. It is therefore most respectfully submitted
that the Applicants herein, if they are so aggrieved, can
always approach the Hon'ble Supreme Court by way of an
appropriate application for intervention in CA No. 3476/2025
and raised their grievances, if any, before the Hon'ble
Supreme Court. Needless to say, any order that may
ultimately be passed by the Hon'ble Supreme Court in CA No.
3476/2025 would be binding on all courts and tribunals

across the country, including this Hon'ble Tribunal.

It is further submitted that in the event the Hon'ble Supreme
Court is pleased to dismiss CA No. 3476/2025, the issue as
to the nature and status of the subject plot of land would
stand conclusively decided against the Applicants therein. In
such a scenario, this Hon'ble Tribunal would be rendered
functus officio and there would be no occasion for this Hon'ble
Tribunal to pass any further orders on the same issue. Itis a

cardinal principle of judicial discipline and propriety that

496
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multiplicity of proceedings on the same issue before different
courts and tribunals must be avoided at all costs to obviate
the possibility of conflicting and contradictory orders being
passed. It is therefore most respectfully submitted that this
Hon'ble Tribunal must await the final outcome of CA No.
3476/2025 before proceeding any further with the present

OA.

Without prejudice to the above and in the alternative, it is
most respectfully submitted that if the Hon'ble Supreme
Court, in its infinite wisdom, deems it fit and proper, it may
also consider putting a temporary pause on the handover of
possession of the subject plot of land to the Answering
Respondent during the pendency of CA No. 3476/2025.
However, it may be pertinent to note that the Hon'ble
Supreme Court, vide order dated 10.07.2023 passed in SLP
(C) No. 13906/2023, had already directed the Kanpur
Development Authority to comply with the order of the
executing court and handover possession of the subject plot
to the Answering Respondent within a period of 4 weeks. The

said order having attained finality and not being the subject
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matter of challenge in CA No. 3476/2025, the Answering
Respondent has a vested and crystallized right to seek

possession of the subject plot in accordance with the order of

the Hon'ble Supreme Court in SLP (C) No. 13906/2023.

In view of the aforesaid facts and circumstances, it is most
respectfully submitted that the present OA, involving an issue
similar to the one being sub-judice before the Hon'ble
Supreme Court, may not be the appropriate remedy for the
Applicants herein. It is humbly prayed that this Hon'ble
Tribunal may be pleased to direct the Applicants, if they are
so advised, to seek recourse to their remedies before the
Hon'ble Supreme Court by way of an appropriate application
for intervention in CA No. 3476/2025. This would not only
avoid multiplicity of proceedings but would also be in
consonance with the settled principles of judicial discipline
and propriety. The Answering Respondent humbly seeks the
indulgence of this Hon'ble Tribunal to take a considered view
in the matter and pass appropriate orders in the interest of

justice.

498
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PRELIMINARY SUBMISSIONS

25.

26.

In addition to and without prejudice to the above stated
preliminary objections, the Answering Respondent is making
the below preliminary submissions which directly deals with

the prayers made by the Applicants in the present OA.

The Answering Respondent wishes to place on record the
chronology of events leading to the filing of the present OA
before this Hon’ble Tribunal to establish that the plot of land
in question is not a park as alleged by the Applicants, and
this Hon’ble Tribunal ought not pass any order whatsoever
which can lead to a situation in which Answering Respondent
are restrained directly or indirectly from enjoying the lawful

rights in the said plot of land.

Date Particular

19.01.1984 | Respondent No. 1/Kanpur Development
Authority vide resolution No. 38/29 dated
19.01.1984, allotted the said plot of land
admeasuring 5138.67 sq. mtrs at the rate of
INR 86/- per sq.mtrs on lease for 99 years to

the Answering Respondent for a the purpose
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of opening a charitable school. The Answering
Respondent event deposited 1/4t of the entire

consideration amount.

19.12.2003

Since, the possession of the land was not
given to the Answering Respondent, hence a
Consumer Complaint bearing No. 1222/2002
was filed before the District Consumer
Dispute Redressal Forum, Kanpur City. The
Ld. District Dispute Redressal Forum, Kanpur
City vide its Judgement dated 19.12.2003
directed the Respondent No. 1 to handover the
possession of the said plot of land on payment
of the balance consideration by the Answering
Respondent within 1 month, and grant
possession within the next 2 months.

True translated copy of the Judgement dated
19.12.2003 passed by the Ld. District Dispute
Redressal Forum, Kanpur City in Consumer
Complaint bearing No. 1222/2002 is annexed

herewith and marked as Annexure R-9.

03.07.2015

The judgement dated 19.12.2003 was
challenged by the Respondent No. 1 before
State Consumer Dispute Redressal
Commission, Uttar Pradesh, Lucknow in
Appeal No. 165 of 2004 which was dismissed
by the Ld. State Consumer Dispute Resolution

Commission vide its Judgement dated

500
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03.07.2015. It is pertinent to state herein that
a cost of INR 5,000/- was imposed on the
Respondent No. 2 by the Ld. State Consumer
Dispute Resolution Commission for not
granting the possession to the Answering
Respondent.

True translated copy of the Judgement dated
03.07.2015 passed by the State Consumer
Dispute  Redressal Commission, Uttar
Pradesh, Lucknow in Appeal No. 165 of 2004
is annexed herewith and marked as Annexure

R-10.

13.01.2016

The Applicants alleges that the site of the said
plot of land was declared as a park under Rule
4 of ‘The Uttar Pradesh Parks, Playgrounds
and open spaces (Preservation and
Regulation) Rules, 1975.

The said advertisement is already on record of
this Hon’ble Tribunal at Page No. 116 of the
OA.

28.11.2019

A Revision Petition bearing No. 3201 of 2015
was preferred by the Respondent No. 1 before
the Hon’ble National Consumer Disputes
Redressal Commission, New Delhi against the
order dated 03.07.2015 passed by the State

Consumer Dispute Redressal Commission,
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Uttar Pradesh, Lucknow in Appeal No. 165 of
2004.

True copy of the Judgement dated 28.11.2019
passed in Revision Petition No. 3201 of 2015
by the National Consumer Disputes Redressal
Commission is annexed herewith and marked

as Annexure R-11.

20.01.2020

Answering Respondent filed execution bearing
No. 04/2020 before the District Consumer
Dispute Redressal Forum, Kanpur City
seeking execution of the order dated

19.12.2003.

15.12.2020

Against the order dated 28.11.2019 passed by
the Hon’ble National Consumer Dispute
Redressal Commission in Revision Petition
bearing No. 3201 of 2015 an SLP bearing
Diary No. 24590/2020 was filed before the
Hon’ble Supreme Court of India by the
Respondent No. 1. The said SLP was
dismissed by the Hon’ble Supreme Court of
India.

True copy of the order dated 15.12.2020
passed by the Hon’ble Supreme Court of India
in SLP bearing Diary No. 24590/2020 is
annexed herewith and marked as ANNEXURE
R-12.

502



503

28

11.01.2021

A letter was issued by the Kanpur
Development Authority in favor of the
Answering Respondent directing  the
Answering Respondent to deposit the pending
consideration amount for execution of a lease
deed. The amount was duly deposited by the
Answering Respondent.

Note: This letter specifically notes that the

said plot of land was allotted for a School.

True translated copy of the letter dated
11.01.2021 issued by Kanpur Development
Authority is annexed herewith and marked as
ANNEXURE R-13.

23.01.2021

Respondent No. 1 executed a registered lease
deed of the said plot of land. in favor of the
Answering Respondent. True copy of the
Registered Lease Deed dated 23.01.2021 is
annexed herewith and marked as ANNEXURE
R-14.

03.02.2021

Respondent No. 1 issued a letter dated
03.02.2021 offering the possession of the of
the said plot of land to the Answering
Respondent.

True translated copy of the letter dated
03.02.2021 issued by Respondent No. 1 is
annexed herewith and marked as ANNEXURE
R-15.
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21.05.2022, | Internal Note Sheets/Communications took
02.06.2022, | place between the Respondent State
03.06.2022 | Departments wherein it was categorically
stated that the said plot of land belongs to the
Answering Respondent as a lease deed has
been executed in favor of the Answering
Respondent as per directions of Hon’ble
Supreme Court of India.

True translated copy of the internal note
sheets dated 21.05.2022, 02.06.2022, and
03.06.2022 is annexed herewith and marked
as ANNEXURE R-16. (Colly)

18.06.2022 | Respondent No. 1 filed its objection in the
Execution Petition bearing No. 04/2020
before the District Consumer Dispute

Redressal Forum, Kanpur City

04.07.2022 | Respondent No. 1 cancelled the allotment of
the said plot of land which was earlier issued
in favor of the Answering Respondent. The
said cancellation is under challenge before the
Hon’ble High Court of Judicature at Allahabad
in Writ C. No. 23521 of 2022.

15.07.2022 | The Ld. District Consumer Dispute Redressal
Forum, Kanpur City passed an order in

Execution Petition No. 04 /2020 directing that

the possession of the said plot of land be given
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to the Answering Respondent within 25 days
from the date of the order.

True translated copy of the order dated
15.07.2022 passed by the District Consumer
Dispute Redressal Forum, Kanpur City in
Execution Petition No. 04/2020 is annexed

herewith and ANNEXURE R-17.

27.04.2023

Due to non-compliance of the order dated
15.07.2022, the Ld. District Consumer
Dispute Redressal Forum, Kanpur City issued
non-bailable warrants against the officers of
Respondent No. 1.

True translated copy of the order dated
27.04.2023 passed by District Consumer
Dispute Redressal Forum, Kanpur City in
Execution Petition No. 04/2020 is annexed
herewith and ANNEXURE R-18.

24.05.2023

Respondent No. 1 filed a Writ Petition No.
17800 of 2023 before the Hon’ble High Court
of Judicature at Allahabad challenging the
order dated 27.04.2023. The Hon’ble High
Court dismissed the Writ Petition while
imposing cost of INR 5 Lakhs on Respondent
No. 1

Note: The Hon’ble High Court recorded that

the Answering Respondent has suffered at the

hands of the Respondent State and is not
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allowed to use the land allotted to it.

Furthermore, it was also noted that an

opportunity was given to produce any

notification under the Uttar Pradesh Parks,

Playgrounds and open spaces (Preservation

and Regulation) Act, 1975 declaring the said

plot of land as a park. However, the

Respondent failed to produce any such

notification.

True copy of the order dated 24.05.2023
passed by the Hon’ble High Court of
Judicature at Allahabad in Writ Petition No.
17800 of 2023 is annexed herewith and
marked as ANNEXURE R-19.

10.07.2023

The order dated 24.05.2023 passed in Writ
Petition No. 17800 of 2023 by the Hon’ble
High Court of Judicature at Allahabad was
challenged before the Hon’ble Supreme Court
of India in SLP No. 13906/2023.

The Hon’ble Supreme Court disposed off the
said SLP while noting that there is no reason
to interfere with the order. However, the cost
of INR 5 Lakhs imposed on the Respondent
State was waived off.

Note: The Hon’ble Supreme Court

categorically stated that 4 weeks time is
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granted to comply with the orders before the

Executing Court.

Hence, the Respondent Authority was duty
bound to handover the possession of the said
plot of land to the Answering Respondent
within 4 weeks from 10.07.2023 in
compliance of the order dated 15.07.2022.
True copy of the order dated 10.07.2023
passed by the Hon’ble Supreme Court of India
in SLP No. 13906/2023 is annexed herewith
and marked as ANNEXURE R-20.

25.07.2023

The Applicants in OA No. 494 /2023 despite
being fully aware of the directions passed by
the Hon’ble Supreme Court of India preferred
the said OA before this Hon’ble Tribunal
concealing material facts and circumstances
from this Hon’ble Tribunal.

The said OA No. 494 /2023 is already annexed

above as Annexure R-2.

16.08.2023

Notice issued by this Hon’ble Tribunal in OA
No. 494 /2023. Copy of the order is already

annexed above as Annexure R-3.

20.11.2023

This Hon’ble Tribunal notes in its order that
the Counsel for the Petitioners in OA No.
494 /2023 could not prima-facie demonstrate

that the said plot of land has been earmarked
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for a park. Copy of the order is already

annexed above as Annexure R-4.

19.01.2024

OA No. 494/2023 was disposed off by this
Hon’ble Tribunal while holding that there is no
evidence to show that the said plot of land is
a park. However, the secondary issue
pertaining to permission to cut tree was
remanded back to the competent authority to
decide the same afresh.

Copy of the order is already annexed above as

Annexure R-5.

22.10.2024

The present OA was filed by the Applicants
reagitating the issues which have already

been decided in OA No. 494 /2023.

12.11.2025

Notice was issued by this Hon’ble Tribunal in

the present OA.

The above chronology of events and the documents annexed

along with the present reply clearly establish the following:

a. That a valid lease deed dated 23.01.2021 (Annexure R-

14) has been duly executed between the Respondent No.

1 and the Answering Respondent in respect of the

subject plot of land for a period of 99 years. The said

lease deed confers a valid and subsisting leasehold right
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in favor of the Answering Respondent over the subject
plot of land.

That the issue of granting possession of the subject plot
of land to the Answering Respondent has been
conclusively decided in favor of the Answering
Respondent by various judicial forums, including by the
Hon'ble Supreme Court of India vide order dated
10.07.2023 passed in SLP No. 13906/2023 (Annexure
R-20). By virtue of the said order, the Respondent No. 1
has been directed to handover possession of the subject
plot of land to the Answering Respondent within a period
of 4 weeks, and the said direction has attained finality.
That the issue of whether the subject plot of land is a
park or not has been categorically decided against the
Applicants by various judicial forums, including by this
Hon'ble Tribunal itself in OA No. 494 /2023 vide order
dated 19.01.2024 (Annexure R-5), wherein it has been
held that there is no evidence whatsoever to show that
the subject plot of land is a park. A similar finding has

also been recorded by the Hon'ble High Court of
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Judicature at Allahabad vide order dated 24.05.2023
passed in Writ Petition No. 17800/2023 (Annexure R-
19), wherein the State Authorities were granted an
opportunity to produce any notification under the Uttar
Pradesh Parks, Playgrounds and open spaces
(Preservation and Regulation) Act, 1975 declaring the
subject plot of land as a park, but the State Authorities

failed to do so.

28. The aforesaid factual matrix leaves no manner of doubt that
the Answering Respondent has a crystallized legal right over
the subject plot of land, both in terms of the registered lease
deed dated 23.01.2021 (Annexure R-14) and also in terms of
the various orders passed by the judicial forums directing the
Respondent No. 1 to handover possession of the subject plot of
land to the Answering Respondent. Any attempt by the
Applicants to reagitate the settled issue of the subject plot of
land being a park is not only barred by the principles of res
judicata, but also amounts to contempt of the orders passed

by the various judicial forums, including the order dated
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10.07.2023 passed by the Hon'ble Supreme Court of India in

SLP No. 13906/2023 (Annexure R-20).

It is further submitted that the present OA is a thinly disguised
attempt to overreach and nullify the binding directions passed
by the various judicial forums in favor of the Answering
Respondent. The Applicants, having failed to stall the
execution of the lease deed and the handing over of possession
before the competent judicial forums, cannot be permitted to
abuse the process of law by filing such frivolous and vexatious
OAs before this Hon'ble Tribunal. Such conduct of the
Applicants deserves to be deprecated in the strongest possible

terms.

In light of the above, it is most respectfully prayed that this
Hon'ble Tribunal may be pleased to dismiss the present OA
with exemplary costs. It is further prayed that this Hon'ble
Tribunal may be pleased to put an end to such vexatious and
frivolous litigation being indulged in by the Applicants and

impose deterrent costs on the Applicants so as to send a strong
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message that such abuse of the process of law will not be

tolerated.

REPLY ON MERITS

31. At this juncture it is pertinent to once again refer to the prayers
made by the Applicants in the present OA.
[. Direction to Kanpur Development Authority to not hand
over the possession of a park situated at Plot No. 70,
Block W-1, Kanpur City.
II. Not to undertake any action towards felling of tress.
[II. To permit the Applicants to raise all issues before
Consumer Dispute Redressal Forum in pending

execution.

I. DIRECTION TO KANPUR DEVELOPMENT AUTHORITY TO

NOT HAND OVER THE POSSESSION OF A PARK SITUATED

AT PLOT NO. 70, BLOCK W-1, KANPUR CITY

32. At the outset, it is most respectfully submitted that the prayer
made by the Applicants seeking a direction to the Kanpur
Development Authority to not hand over possession of the said

plot of land to the Answering Respondent is wholly untenable
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in law and contrary to the binding directions passed by the
various judicial forums, including the Hon'ble Supreme Court

of India.

It is pertinent to note that the issue of whether the said plot of
land is a park or not has already been conclusively decided
against the Applicants by various judicial forums, including by
this Hon'ble Tribunal in OA No. 494/2023 vide order dated
19.01.2024 (Annexure R-5). The Applicants' reliance on the
Paper Publication dated 13.01.2016 and the Inspection Report
dated 18.03.2021 to buttress their argument that the said plot

of land is a park is wholly misplaced and untenable in law.

It is submitted that the said plot of land was allotted to the
Answering Respondent by the Kanpur Development Authority
way back in the year 1984. The Kanpur Development
Authority, being the competent authority to prepare the Master
Plan for the entire Kanpur City, has clearly demarcated the
said plot of land as "Land for educational purposes" in the
Master Plan, Layout Plan, and Site Plan. True copy of the

relevant pages of the Master Plan, Layout Plan, and the Site
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Plan depicting the said plot of land for educational purposes is

annexed herewith and marked as Annexure R-21.

It is further submitted that the procedure for preparation and
amendment of the Master Plan in the State of Uttar Pradesh is
governed by the provisions of the Uttar Pradesh Urban
Planning and Development Act, 1973. The said Act is
applicable to the whole of the State of Uttar Pradesh (except
cantonment areas and land leased to the Central Government),
and the Master Plan, Layout Plan, and Site Plan referred to
above have been prepared in strict compliance with the
provisions of the said Act. Once the said plot of land has been
demarcated as "Land for educational purposes" in the
statutory plans prepared under the Uttar Pradesh Urban
Planning and Development Act, 1973, the same cannot be
altered or modified by any subsequent notification or
publication issued under any other legislation, unless the
procedure prescribed under Section 13 of the Uttar Pradesh
Urban Planning and Development Act, 1973 is followed. True
copy of the Uttar Pradesh Urban Planning and Development

Act, 1973 is annexed herewith and marked as Annexure R-22.
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Without prejudice to the above, it is submitted that the Paper
Publication dated 13.01.2016 relied upon by the Applicants
has been issued in complete violation of the provisions of the
Uttar Pradesh Urban Planning and Development Act, 1973. A
bare perusal of Section 1 of the Uttar Pradesh Parks,
Playgrounds and Open Spaces (Preservation and Regulation)
Act, 1975, under which the said Paper Publication has been
purportedly issued, would reveal that the said Act is applicable
only to areas included in Nagar Mahapalikas, Municipalities
and Town Areas, and is not applicable to land belonging to
Development Authorities. In such a situation, the publication
under the provisions of the Uttar Pradesh Parks, Playgrounds
and Open Spaces (Preservation and Regulation) Act, 1975 for
land belonging to the Kanpur Development Authority could not
have been issued, especially when there is no repealing clause
in the said Act repealing the provisions of the Uttar Pradesh

Urban Planning and Development Act, 1973.

Even assuming (though not admitting) that the said Paper

Publication dated 13.01.2016 was validly issued, the same
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does not ipso facto result in the said plot of land being
converted into a park. A careful perusal of Rules 4 and 5 of the
Uttar Pradesh Parks, Playgrounds and Open Spaces
(Preservation and Regulation) Rules would reveal that the
publication under Rule 4 is merely an advertisement of the
proposed list of parks, and not a gazette notification notifying
any particular land as a park. The relevant portion of Rules 4
and 5 are reproduced hereinbelow for ready reference.

“Rule 4: Preparation of list of Parks
Playgrounds and open spaces

(1) The list in respect of all the parks,
playgrounds and open spaces shall be
prepared by the local bodies with respect to
their respective area of jurisdiction

(2) The list shall contain ward wise serial
number, name, location size/area and other
relevant information of the parks,
playgrounds and open spaces

Rule 5: Publication of list and receipt of
objections

(1) The list prepared under rule 4 shall be
published by the local authority in two daily
newspapers having circulation in the
concerned area for inviting objections and
suggestions

(2) Objections and suggestions, if any, may
be submitted in writing to the prescribed
authority within are period of three months
from the date of publication of list under sub
rule (1)

(5) The list approved under sub rule (3) or
sub rule (4) shall be published in two

516



517

38.

39.

42

newspapers having circulation in the
concerned area.”

In the present case, the Paper Publication dated 13.01.2016
relied upon by the Applicants is admittedly one issued under
Rule 4, and is therefore a mere advertisement of the proposed
list of parks. The same cannot, by any stretch of imagination,
be construed as a gazette notification declaring the said plot of
land as a park. The Applicants have gravely misinterpreted the
said publication in a desperate attempt to make out a false

case.

It is further submitted that even if there exists any such
publication under Rule 4, the same does not, in and of itself,
operate to lawfully declare any land as a park. After such
publication, the competent authority is required to consider
the objections, if any, received from interested parties, and
thereafter a declaration in terms of Rule 5(5) has to be made.
It is only upon the issuance of such a declaration and its
publication in the Official Gazette that any land can be said to
have been validly notified as a park. In the present case,

admittedly no such declaration has been issued under Rule
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5(5) in respect of the said plot of land. As such, the entire case
set up by the Applicants is liable to be rejected on this short

ground itself.

Furthermore, it is submitted that the Paper Publication dated
13.01.2016 referred to by the Applicants is for an entirely
different plot of land than the one in question. A careful
examination of the said Paper Publication reveals that it
pertains to a park named "Panchsheel Park" located in
Usmanpur ward, Saket Nagar, Kanpur, with an area of 3286
square meters. This is a completely different address and area
compared to the plot of land that is the subject matter of the
present case, which is located at Plot No. 70, Block W/1,
Scheme Juhi Kalan, Kanpur, and measures 5138.67 square
meters. The stark differences in the location, address, and area
of the two plots of land make it abundantly clear that the Paper
Publication relied upon by the Applicants has no relevance or
bearing whatsoever on the present case. The Applicants'
attempt to mislead this Hon'ble Tribunal by relying on a Paper
Publication that pertains to an entirely different plot of land is

highly deplorable and must be strongly condemned. It is
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apparent that the Applicants have resorted to such deceptive
tactics only to create confusion and derail the proceedings
before this Hon'ble Tribunal. In light of the above, it is most
respectfully submitted that the Applicants' reliance on the
Paper Publication dated 13.01.2016 is wholly misplaced and

ought to be rejected outright by this Hon'ble Tribunal.

With regard to the Inspection Report dated 18.03.2021 relied
upon by the Applicants, it is submitted that the same is a mere
internal noting of the Kanpur Development Authority, and
cannot, in any manner, alter or modify the status of the said
plot of land which has been duly notified for "educational
purposes" under the relevant statutory provisions. In any
event, the said Inspection Report dated 18.03.2021 has
already been considered and dealt with by this Hon'ble
Tribunal in OA No. 494 /2023, and has been found to be wholly
insufficient to establish even a prima facie case in favor of the

Applicants.

In view of the above, it is most respectfully submitted that the

Applicants have miserably failed to establish that the said plot
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of land is a park. The reliance placed by the Applicants on the
Paper Publication dated 13.01.2016 and the Inspection Report
dated 18.03.2021 is wholly misplaced and untenable in law.
The said plot of land has been duly allotted to the Answering
Respondent and has been consistently shown as "Land for
educational purposes”" in all the statutory plans and
documents. Furthermore, the subsequent internal
notings/communications between the Respondent State
Departments, annexed hereinabove as Annexure R-16 (Colly),
categorically state that the said plot of land belongs to the
Answering Respondent, and a lease deed has been executed in
favor of the Answering Respondent in compliance with the
directions of the Hon'ble Supreme Court of India. These
notings/communications unequivocally establish that the
Kanpur Development Authority has no right or claim over the
said plot of land, and that the same has been validly allotted
to the Answering Respondent. In light of these subsequent
developments, the Applicants cannot be permitted to indirectly

overreach the statutory provisions and the binding orders
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passed by the competent judicial forums by relying on wholly

irrelevant and non-est documents.

The above facts and circumstances clearly establish that the
Applicants' contention regarding the said plot of land being a
park is wholly unsubstantiated and untenable in law. The said
plot of land has been consistently shown as "Land for
educational purposes" in all the statutory plans and
documents, and has been validly allotted to the Answering
Respondent by way of a registered lease deed. The subsequent
notings/communications between the Respondent State
Departments further confirm that the Kanpur Development
Authority has no right or claim over the said plot of land, and
that the same belongs to the Answering Respondent. In such
circumstances, the only question that remains to be
considered is whether there is any impediment in handing over
possession of the said plot of land to the Answering
Respondent in compliance with the orders passed by the
competent judicial forums. This aspect is dealt with in the

subsequent paragraphs.



44,

45.

47

It is pertinent to note that the issue of handing over possession
of the subject plot of land to the Answering Respondent has
been conclusively decided by the Hon'ble Supreme Court of
India vide order dated 10.07.2023 passed in SLP No.
13906/2023 (Annexure R-20), whereby the Hon'ble Supreme
Court has directed the Kanpur Development Authority to
comply with the order passed by the executing court within a
period of 4 weeks. The said direction has attained finality and
cannot be reopened by the Applicants in the present

proceedings.

It is a settled principle of law that no subordinate court or
tribunal can pass any order which is contrary to or
inconsistent with the directions passed by the Hon'ble
Supreme Court of India. In the present case, any direction by
this Hon'ble Tribunal to the Kanpur Development Authority to
not hand over possession of the subject plot of land to the
Answering Respondent would be in the teeth of the directions

passed by the Hon'ble Supreme Court of India in SLP No.
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13906/2023 (Annexure R-20) and would amount to

overreaching the order of the Hon’ble Court.

In view of the above, it is most respectfully submitted that the
prayer made by the Applicants seeking a direction to the
Kanpur Development Authority to not hand over possession of
the subject plot of land to the Answering Respondent is not
only contrary to the settled position of law, but also amounts
to an abuse of the process of law. The Applicants cannot be
permitted to indirectly nullify the binding directions passed by
the Hon'ble Supreme Court of India by seeking such prayers
before this Hon'ble Tribunal. The present OA therefore
deserves to be dismissed with exemplary costs on this ground

alone.

47. Though not strictly relevant for the adjudication of the present

OA before this Hon'ble Tribunal, the Answering Respondent
deems it necessary to place on record certain subsequent
developments which clearly demonstrate the mala fide intent

of the Applicants in filing the present OA. The Applicants have



48.

49

annexed a letter dated 17.08.2023 issued by the Kanpur
Development Authority (Annexure A-7) whereby the Kanpur
Development Authority had purportedly offered alternate plots
of land to the Answering Respondent in view of the unilateral
cancellation of the allotment on 04.07.2022. It is submitted
that the said cancellation is already under challenge before the
Hon'ble High Court of Judicature at Allahabad in Writ Petition
No. 23521 of 2022. However, the Applicants have willfully
concealed the subsequent events and developments from this
Hon'ble Tribunal, which clearly establish that the Kanpur
Development Authority itself has taken steps to give effect to
the orders passed by the competent judicial forums, including
the Hon'ble Supreme Court of India, directing the handing over
of possession of the subject plot of land to the Answering

Respondent.

Pursuant to the orders passed by the competent judicial
forums, the Kanpur Development Authority issued a letter
dated 18.07.2024 to the Police Commissioner, Kanpur
requesting police assistance for handing over possession of the

subject plot of land to the Answering Respondent. True copy of
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the letter dated 18.07.2024 issued by the Kanpur Development
Authority is annexed herewith and marked as Annexure R-23.
Subsequently, the Kanpur Development Authority issued
another letter dated 11.09.2024 to the Police Commissioner,
Kanpur reiterating its request for police assistance in handing
over possession of the subject plot of land to the Answering
Respondent. True copy of the letter dated 11.09.2024 issued
by the Kanpur Development Authority is annexed herewith and

marked as Annexure R-24.

It is submitted that an attempt was indeed made by the
Kanpur Development Authority to handover physical
possession of the subject plot of land to the Answering
Respondent on 18.09.2024, but the same was unlawfully
obstructed by local antisocial elements, including one Mr.
Bhupesh Awasthi and some of the Applicants herein.
Thereafter, the Kanpur Development Authority once again
issued a letter dated 08.10.2024 to the Police Commissioner,
Kanpur requesting adequate police protection and assistance

for handing over possession of the subject plot of land to the
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Answering Respondent on 18.10.2024. However, the process
was once again disrupted by the local antisocial elements. True
copy of the letter dated 08.10.2024 issued by the Kanpur
Development Authority is annexed herewith and marked as

Annexure R-25.

50. The aforesaid facts clearly establish that the Kanpur
Development Authority has repeatedly taken steps to comply
with the directions passed by the competent judicial forums for
handing over possession of the subject plot of land to the
Answering Respondent, but the same has been unlawfully
obstructed by the Applicants and other antisocial elements. In
such circumstances, it is most respectfully submitted that the
Applicants cannot be permitted to abuse the process of law by
filing the present OA seeking wholly untenable and
misconceived prayers which are contrary to the binding

directions passed by the Hon'ble Supreme Court of India.

S51. The Applicants' attempt to overreach the orders passed by the

competent judicial forums by filing the present OA is clearly
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mala fide and deserves to be deprecated in the strongest
possible terms. The present OA therefore deserves to be

dismissed with exemplary costs.

It is paramount to bring to the knowledge of this Hon'ble
Tribunal that the Applicants have not approached this Hon'ble
Tribunal with clean hands. The Applicants have made a prayer
before this Hon'ble Tribunal seeking a stay on the handover of
possession of the said plot of land to the Answering
Respondent. However, the Applicants have deliberately
concealed the fact that prior to filing the present OA on
22.10.2024, a Civil Suit bearing No. 2095/2024 titled 'Harish
Kumar Khatri & Ors. v. Jawahar Vidya Samiti & Ors.'
(registered as Case No. 485/74/2024) was filed by the same
local antisocial elements who obstructed the handover of
possession to the Answering Respondent. The said suit was
filed before the Senior Civil Judge, Kanpur Nagar on
11.10.2024, seeking reliefs that would effectively prevent the
possession of the said plot of land from being given to the

Answering Respondent. It is apposite to state herein that
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Applicant No. 1/Tarun Kumar Jain, Applicant No.
3/Mansukhesh Kumar Singhal, Applicant No. 5/Pradeep
Kumar Shukla, Applicant No. 6/Shiv Kumar Maurya,
Applicant No. 8/Vijay Bhatia, Applicant No. 9/Bhartendu
Mishra, Applicant No. 10/Ram Prakash Kushwaha, Applicant
No. 12/Awdhesh Tripathi, and Applicant No. 13/Abhinav
Mishra were all Plaintiffs in the said Civil Suit, which was filed
in a representative capacity along with an application under
Order 1 Rule 8 of the Code of Civil Procedure, 1908. True
translated copy of the Civil Suit bearing No. 2095/2024 along
with the application under Order 1 Rule 8 filed before the
Senior Civil Judge, Kanpur Nagar is annexed herewith and

marked as Annexure R-26.

53. The said Civil Suit was dismissed by the Ld. Senior Civil Judge,
Kanpur Nagar on 17.10.2024, holding that the suit was not
maintainable in a representative capacity. True translated
copy of the order dated 17.10.2024 is annexed herewith and

marked as Annexure R-27.
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54. Aggrieved by the dismissal order dated 17.10.2024, the

Plaintiffs therein, who are none other than the Applicants
herein, filed a Revision Petition bearing No. 884/2024 on
18.10.2024 before the Ld. District Judge, Kanpur in a
desperate attempt to somehow stall the lawful handover of
possession of the subject plot of land to the Answering
Respondent. However, their nefarious designs were once again
thwarted when the said Revision Petition was also dismissed
by the Ld. District Judge, Kanpur on 21.10.2024, upholding
the Answering Respondent's unassailable stance that the said
plot of land has been validly allotted to the Answering
Respondent. The Ld. District Judge, in his well-reasoned order,
categorically held that any temple, park, or plants on the said
land are nothing but illegal encroachments, and the Answering
Respondent could not get possession solely due to the
incessant legal proceedings initiated by the Applicants and
their associates. The Ld. District Judge also sagaciously
observed that even if an encroacher has illegally developed a
temple or a park on the encroached land, it would not grant

any legal right whatsoever to the encroacher. The Ld. District
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Judge further held that even if the technical aspects of filing a
representative suit were to be ignored, the suit would still not
be maintainable in the peculiar facts and circumstances of the
case. Most importantly, the Ld. District Judge unequivocally
held that possession of the subject plot of land needs to be
handed over to the Answering Respondent forthwith in
compliance with the order dated 24.05.2023 passed by the
Hon'ble Supreme Court of India. What is even more shocking
is the fact that immediately after the dismissal of the said
Revision Petition on 21.10.2024, the present Original
Application was filed by the Applicants on 22.10.2024, which
is a clear indication of their desperation and their mala fide
intention to somehow stall the lawful handover of possession
of the subject plot of land to the Answering Respondent by
hook or by crook. The conduct of the Applicants in filing the
present OA within a day of the dismissal of their Revision
Petition is a classic example of forum shopping and abuse of
the process of law, which deserves to be deprecated in the
strongest possible terms by this Hon'ble Tribunal. True

translated copy of the order dated 21.10.2024 passed by the
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District Judge Kanpur in Revision Petition No. 884 /2024 is

annexed herewith and marked as Annexure R-28.

In light of the above, it is most respectfully submitted that the
present OA is a clear abuse of the process of law and deserves
to be dismissed with exemplary costs. The Applicants cannot
be permitted to engage in forum shopping and repeatedly file
vexatious proceedings with the sole aim of obstructing the
lawful possession of the subject plot of land by the Answering
Respondent. Such conduct on part of the Applicants is not only
contrary to the settled principles of law but also undermines
the sanctity of the orders passed by the competent judicial
forums, including the Hon'ble Supreme Court of India. The
present OA therefore deserves to be dismissed with exemplary
costs, and the Applicants ought to be saddled with heavy costs

for their mala fide and vexatious conduct.

II. NOT TO UNDERTAKE ANY ACTION TOWARDS FELLING OF

TRESS

With respect to the prayer made by the Applicants seeking a

direction to restrain the Respondents from undertaking any
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action towards the felling of trees on the subject plot of land, it
is most respectfully submitted that the said prayer is wholly
misconceived and untenable in light of the following facts and

circumstances.

It is pertinent to note that the issue of felling of trees on the
subject plot of land has already been considered and decided
by this Hon'ble Tribunal vide order dated 19.01.2024 passed
in OA No. 494/2023 (Annexure R-5). By virtue of the said
order, this Hon'ble Tribunal had set aside the earlier order
dated 16.06.2023. whereby the cost of cutting the trees on the
subject plot of land was estimated at INR 45,000/-, and had
remanded the matter back to the competent authority to decide
the same afresh in accordance with the provisions of the Act of
1976. True translated copy of the order dated 16.06.2023 is

annexed herewith and marked as Annexure R-29.

Pursuant to the directions passed by this Hon'ble Tribunal in
OA No. 494 /2023 (Annexure R-35), the office of the Divisional
Director, Social Forestry Forest Division, Kanpur re-examined

the matter and issued a fresh letter dated 24.04.2024

532



533

59.

58

addressed to the Kanpur Development Authority, whereby the
cost of cutting down the trees on the subject plot of land was
re-estimated at INR 11,98,561/- (Rupees Eleven Lakhs Ninety
Eight Thousand Five Hundred Sixty One Only) in accordance
with the provisions of the applicable laws. True translated copy
of the letter dated 24.04.2024 is annexed herewith and marked

as Annexure R-30.

The Answering Respondent, being keen to comply with the
directions passed by this Hon'ble Tribunal and to take
possession of the subject plot of land in accordance with the
lease deed and the orders passed by the competent judicial
forums, duly submitted the revised estimated cost of INR
11,98,561/- to the Kanpur Development Authority.
Consequently, the Kanpur Development Authority issued a
letter dated 27.05.2024 addressed to the Divisional Director,
Social Forestry Forest Division, Kanpur enclosing a Demand
Draft of INR 11,98,561/- towards the payment of the revised
estimated cost of cutting down the trees on the subject plot of
land. True translated copy of the letter dated 27.05.2024 is

annexed herewith and marked as Annexure R-31.
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60. Thereafter, the Kanpur Development Authority duly followed

61.

62.

the procedure prescribed by law and issued a public Auction
Notice dated 11.06.2024 for auctioning the trees standing on
the subject plot of land. True translated copy of the Auction
Notice dated 11.06.2024 is annexed herewith and marked as

Annexure R-32.

In the said public auction, M/s Aman Timber Traders emerged
as the highest bidder, and accordingly, a letter dated
11.07.2024 was issued by the Kanpur Development Authority
in favor of M/s Aman Timber Traders directing them to deposit
the balance amount. True translated copy of the letter dated
11.07.2024 is annexed herewith and marked as Annexure R-

33.

Upon compliance with all the formalities and the deposit of the
requisite amounts by M/s Aman Timber Traders, the Kanpur
Development Authority issued a formal Work Order dated
16.07.2024 in favor of M/s Aman Timber Traders for carrying
out the work of cutting down the trees standing on the subject

plot of land. True translated copy of the Work Order dated
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16.07.2024 is annexed herewith and marked as Annexure R-

34.

The aforesaid factual matrix clearly establishes that the issue
of felling of trees on the subject plot of land has been duly
considered and decided by the competent authorities in
accordance with the directions passed by this Hon'ble Tribunal
in OA No. 494/2023 (Annexure R-5) and the procedure
prescribed by law. The Applicants cannot be permitted to
reagitate the same issue and seek a restraint on the felling of
trees, which has already been sanctioned by the competent

authorities after following the due process of law.

It is further submitted that the felling of trees on the subject
plot of land is necessary to enable the Answering Respondent
to take possession of the land and to put it to use in accordance
with the terms of the lease deed and the orders passed by the
competent judicial forums. Any restraint on the felling of trees
at this stage would amount to indirectly nullifying the binding
directions passed by the Hon'ble Supreme Court of India and

the other competent judicial forums, which have crystallized
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the rights of the Answering Respondent over the subject plot of

land.

65. In light of the above submissions, it is most respectfully prayed
that the prayer made by the Applicants seeking a restraint on
the felling of trees on the subject plot of land is wholly devoid
of merit and deserves to be rejected by this Hon'ble Tribunal.
The Applicants cannot be permitted to misuse the process of
law and seek reliefs which are contrary to the settled position
of law and the binding directions passed by the competent

judicial forums.

III. TO PERMIT THE APPLICANTS TO RAISE ALL ISSUES

BEFORE CONSUMER DISPUTE REDRESSAL FORUM IN

PENDING EXECUTION

66. The The last prayer made by the Applicants in the present OA
is a permission from this Hon'ble Tribunal to raise all issues
before the District Consumer Dispute Redressal Forum in the
pending Execution Petition bearing No. 04/2020. At the very

outset, it is most respectfully submitted that this prayer is
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wholly misconceived, untenable, and deserves to be rejected by

this Hon'ble Tribunal for the below reasons.

Firstly, it is submitted that this Hon'ble Tribunal is not the
appropriate forum for the Applicants to seek such a prayer. It
is a settled principle of law that an Execution Proceeding is
purely a proceeding between the Decree Holder, Judgment
Debtor, and the Executing Court. No third party has any locus
standi to interfere in an execution proceeding, unless
specifically permitted by the Executing Court itself. If the
Applicants herein believe that they have valid reasons to
interfere in the pending Execution Petition, then the proper
course of action for them would be to move an appropriate
application before the Executing Court itself, rather than
seeking such a prayer before this Hon'ble Tribunal. It is most
respectfully submitted that this Hon'ble Tribunal ought not to
pass any orders granting permission to the Applicants to raise
arguments in the Execution Petition, as doing so would be
contrary to the well-settled principles of judicial propriety and
would amount to overreaching the jurisdiction of the Executing

Court.
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Secondly, and without prejudice to the above, it is submitted
that the Applicants herein have already approached the
Executing Court seeking permission to raise arguments in the
pending Execution Petition, and their request has been
categorically rejected by the Executing Court. It is pertinent to
note that an Application under Order 21 Rule 97 of the Code
of Civil Procedure, 1908 was filed by the same antisocial
elements, including the Applicants herein, before the
Executing Court seeking permission to raise arguments in the
Execution Petition. However, the said Application was
dismissed by the Executing Court vide its well-reasoned order
dated 20.11.2024, holding that the Applicants have no locus
standi to interfere in the execution proceedings. True
translated copy of the order dated 20.11.2024 passed by the
Executing Court is annexed herewith and marked as

Annexure R-35.

In view of the above, it is most respectfully submitted that this
Hon'ble Tribunal ought not to pass any orders which are in

contradiction to the orders already passed by the Executing
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Court. The prayer made by the Applicants seeking permission
to raise arguments before the Executing Court is nothing but
an attempt to overreach the jurisdiction of the Executing Court
and to indirectly nullify the well-reasoned order passed by the
Executing Court on 20.11.2024. Such a prayer, if granted,
would be contrary to the well-settled principles of judicial
discipline and would lead to a situation where orders passed

by one court are being openly flouted by another court.

The Applicants are essentially seeking to use this Hon'ble
Tribunal as a tool to overreach the jurisdiction of the Executing
Court and to indirectly interfere in the execution proceedings,
which is impermissible in law. Such conduct on part of the
Applicants deserves to be strongly deprecated by this Hon'ble
Tribunal, and the Applicants ought to be saddled with
exemplary costs for wasting the precious time of this Hon'ble
Tribunal.

In view of the above, it is most respectfully prayed that the
prayer made by the Applicants seeking permission to raise

arguments before the Executing Court deserves to be rejected



72.

65

by this Hon'ble Tribunal with exemplary costs. It is further
prayed that this Hon'ble Tribunal may be pleased to take a
stern view of the mala fide conduct of the Applicants in filing
the present OA and may be pleased to saddle them with

exemplary costs for abusing the process of law.

In light of the above submissions, it is most respectfully prayed
that the present Original Application is wholly devoid of merit,
misconceived, and an abuse of the process of law. The
Applicants have miserably failed to establish any legal right or
claim over the subject plot of land, which has been validly
allotted to the Answering Respondent by way of a registered
lease deed. The Applicants' attempt to reagitate the settled
issue of the subject plot of land being a park is not only barred
by the principles of res judicata but also amounts to contempt
of the binding orders passed by the competent judicial forums,
including the Hon'ble Supreme Court of India. The prayers
sought by the Applicants are contrary to the settled position of
law and seek to nullify the crystallized rights of the Answering

Respondent over the subject plot of land. The conduct of the

540



541

66

Applicants in filing the present Original Application is a brazen
attempt to overreach the jurisdiction of the competent judicial
forums and is a classic example of forum shopping and abuse
of the process of law. In view of the above, it is most respectfully
prayed that the present Original Application deserves to be
dismissed in limine with exemplary costs. Any other view
would result in grave miscarriage of justice and would
encourage unscrupulous litigants like the Applicants to abuse

the process of law with impunity.
PRAYER

In light of the above facts and circumstances, it is therefore
most respectfully prayed that this Hon’ble Court may kindly

be pleased to:

i. Dismiss the instant OA filed by the Applicants without

granting any reliefs to the Applicants whatsoever;

ii.  Award cost in favor of Answering Respondent;
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ni Pass such other and further order as this Hon’ble Tribunal deems fit and proper in the

interest of justice, equity, and good conscience. [, M
Sarex fqer afRid

"RESPONDENTNO.S

THROUGH

GAURAVARORA
ADVOCATESFORRESPONDENTNO.5
A-24 Basement,EastofKailash,
NewDelhi-110065

Email: ofﬁce@awmlegal.in

Ph: +91-9560019879

PLACE:
DATE: 09.05- W%
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

ORIGINAL APPLICATION NO. 1284 OF 2024
IN THE MATTER OF:

Mr. Tarun Kumar Jain & Ors. ...Applicants
- Versus

Kanpur Development Authority & Ors. ...Respondents

AFFIDAVIT

I, Sudhir Prakash Shukla, S/o0 Sh. S.N.P. Shukla, aged about 72, working as

Mantari/Manager of Jawahar Vidya Samiti, do here by solemnly affirm and declare as

under:

1. That I am the Authorized Representative of Respondent No. 5 in the present

matter and as such aware about the facts and circumstances of the present case

and competent to affirm this affidavit.

That the accompanying Reply has been drafted by my Advocate upon my
instructions. I have read and understood the content of the same which are true

and correct. No part of it is false and nothing material has been concealed there

from.

3. That I have perused the accompanying Reply and the contents of the same area

true and correct as per my own knowledge and as per information derived from

the records.
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4. That the Annexure filled along with the Reply are a true copies of their
originals

5. That the contents of the accompanying Reply are not being reproduced here in

forth sake of brevity and the same may be read as part of the present affidavit.

i

DpPONENT

—~ HA
VERIFICATION
steneY foam amia

I, the above-named deponent, do here by solemnly affirm and verify. that the contents

of the above affidavit are true to my knowledge and belief, no part of the same is false

<ol

DEPONENT

= S
s o= afafa,
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70 ANNEXURER-1
JAWAHAR VIDYA SAMITI

2A/241, AZAD NAGAR- KANPUR NAGAR- 2080025
@- 9336109000

Date:- 09/05/2025

LETTER OF AUTHORITY

RESOLVED THAT Mr. Sudhir Prakash Shukla, Authorized signatory of the Respondent
Jawahar Vidhya Samiti, aged about 71 years, resident of 3A/46(4), Azad Nagar, Kanpur-
208002, is hereby authorized to take all such legal actions and steps including
filing/defending of reply/objection before the National Green Tribunal original
application No. 1284 of 2024 titled as Tarun Kumar Jain & Others. vs. State of U.P &
Ors., and sign and verify pleadings, replies, objections, affidavits, replies, petitions, sign
and submit documents, ratify, admit, deny documents in any court of law in India,
including but not limited to Hon'ble National Green Tribunal and/or appoint
Attorneys/Advocates/Legal Experts, Settle Court cases for and on behalf of the Society
as may be required in connection with the aforesaid case or legal matter in any court,

tribunal, revenue authorities or government bodies.

FURTHER RESOLVED THAT all acts/ deeds and actions of the aforesaid person shall be

binding on the Society.

JAWAHAR VIDYA SAMITI

\MECRETARY

AUTHORIZED SIGNATORY
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ANNEXURE R-2

BEFORE THE NATIONAL GREEN TRIBUNAL, PRINCIPAY,
BENCH, AT NEW DELHI

!
(Under Section 18 (1) read with 14 and 15 of the National Green
Tribunal Act, 2010)

ORIGINAL APPLICATION NO.- OF 2023

IN THE MATTER OF:

Manoj Kumar Pandey and Anr. ... Applicants
Versus
State of Uttar PradeshandOrs. @ ..., Respondents
TO

THE HON’BLE CHAIRMAN AND
HIS COMPANION MEMBERS OF
THE NATIONAL GREEN TRIBUNAL

HUMBLE - APPLICATION
SUBMITTED BY THE
APPLICANT ABOVE NAMED

MOST RESPECTFULLY SHOWETH:

1. The Applicanté are the resident of the 127/176, W-1 Block,
Saket Nagar, Juhi Colony, Kanpur, U.P.- 208014 and law-
abiding citizen. The applicants are interested in the

protection of the enviromment and the in protection of the
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right to clean environment guaranteed under Article 21 of

the Constitution of India.

. The present application is being filed under Section 18 (1)

read with 14 and 15 of the National Green Tribunal Act,
2010 before this Hon’bie Tribullal‘eeeking 'quasﬂin‘g/ s‘etting
aside of Clearance given by Samapk Vaniki Prabhaag,
Kanpur through Prabhag1ya Nldeshak V1de letter no. 6343,

dated 16.06.2023 wherein permission/ clearance has been
granted for cutting of total 178’trees present within the
territory of the said park/open space situated at Bhukhand-70,
Block W/1, Yojna- Juhi, Kanpur, U.P without appreciating
the environmental loss in the locality anid further direction
restraining the Respondent No. 2,-fr01_h‘ c.q_nverting the only
parklopen space situated at Bhukhand:70, Block W1,
Yojna- Juhi, Kanpur, U.P. into school of for any other use
without any de-notification 1ssued by the competent
authority of the same and thhout allottmg any other space

for the purpose of use as a park.

BRIEF FACTS OF THE MATTER:

That the park/open space situated at Bhukhand-70, Block
W/1, Yojna- Yuhi, Kanpur, U.P. is the only park situated in
the locality. It is also submitted that the said park has been in

existence since long time. The said park is having an arca of
5138.67 sq meters full of greenery, walking track and place
of recreption of children and adult. Photos of the park/open

space aye hereby marked and annexed as Annexure P-1,

[Pages from 24060 . ] i
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4. That it is also submitted that the park/open space is haVing

an area of 5138.67 sq meters was allotted by the ReSpcmderlt
No. 2 to Respondent No. 3 on 11.05.1984. Copy of the
allotment letter dated 11.05.1984 is héreby marked and

annexed as Annexure P-2. [Pages from 70 to 7l ]

That it is submitted that the aforesaid park is the only source

of greenery and open space. It is also submitted that

suddenly on 23.01.2021 the officials of Respondent No. 2
came to the spot and started measuring of the said park. It is
when the officials of the Respondent No. 2 were enquired
about ‘the purpose of the measurement, it came to the

-knowledge of the Applicants that the competent authority

" has decided to hand over the said park/open space to private
- person for establishing school on the said plot destroying the
park/open space.

6. That it {s submiitted that the competent authority has not even
de—nbtiﬁea the said plot as park/open space. Therefore, being
a"g'griew}ed. of the action on the part of the Respondents the
Applicants along with other residents of the said locality
made several representations to competent authorities

highlighting the importance of the park/open space in the

said locality.
7. That it is pertinent to mention here that the Uttar Pradesh

Parks, Playgrounds and Open Spaces (Preservation and
Regulation) Act, 1975 has been enacted only to protect the
parks, playgrounds and open spaces in the locality. The said
Parkiopen space s duly notified under Rule 4 of the Uttar

Pradesh Parks, Playgrounds and Open Spaces (Preservation
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and Regulation) Rules, 1975. Copy of the paper publication
dated 13.01.2016 is hereby marked and annexed as

Annexure P-3, [Pages from 72 to = — ]

. That the said park/open space is the only open space located

in the area and therefore, conversion of the same into any
other building or school would be detrimental for the
environment of that particular area. It is submitted that
conversion or destruction of the only: park/open space in the
locality would violate the spirit of the environmental law.

Copy of Google images are hereby marked and annexed as

Annexure P-4, [Pages from g3 to — ']

. That the said park/open _Space' ‘was allotted by the

Respondent No 2 to the Respondent No. 3 way back in 1984
without assessing the environmental protection and
application of mind. The said park/open space was lying
vacant as it is and dispute between the Respondent No. 2 and
Respondent No. 3 arose and due.to which consumer
complaint was filed before the District Consumer Dispute
Redressal Commission. The District. Commission directed
Respondent no. 2 to hand over the possessmn of the said
park/open space to the Respondent No. 3 vide order dated
19.12.2003. The said order was upheld by the State
Commission and the National Consumer Disputes Redressal
Commission (NCDRC). The order of the' NCDRC was
challenged before the Hon’ble Supreme Court Which was

dismissed on the ground of delay.

10.That the Respondent No. 2 executed lease deed dated

23.01.2021 in favour of the Respondent No. 3 to hand over
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park/open space without even con o e
s of the Uttar Pradesh Parks, Playgrounds and op,,

ion and Regulation) Act, 1975. Copy of tne

the said
provision
Spaces (Preservat
Lease deed dated 23.01.2021 is hereby marked and annexeq
- es Annexure P-5, [Pages from 51 to 3’%2 I
11 That it is pertifient to mention here that spot inspection of the
said park/open space was conducted by the Respondent No.
2 before ha.ndmg over the possession of the said plot to the
Respondent No. 3. Accordmgly, the official engineers from
the depanm_ept of the Respondent No. 2 conducted the spot
inspection and found that the said plot is well developed
park . with' proper boundary walls consisting of well-
structured pathways, temple, two banyan tree, one peepal
tree, two neem tree and two kadam tree. It was found that the
said plot has been used by the local resident as park/open
space since long. On the basis of the spot inspection the
3 ofﬁc1als of the 4Respondent No 2 submitted final report
dated 18.03 2021 opining that dehvery of the said park/open
space to.any private individual for the other purpose other
than park/open space is not possible. Copy of the spot
inspection report dated 18.03.2021 is hereby marked and

annexed as Annexure P-6. [Pages from 357 to — ]
12.That when it came to knowledge of the local people who
have been using the said park/open space since long that the
said park is being demarcated and handed over to private
individual then they made several representations to various
competent authorities objecting the demarcation of the well-

established only park in the locality. They have objected on
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the groynd that the park is ﬂ{e only open space in the locality’
where children play, old persons walk and all other persons

use to Inhale some fresh air. Copy of the representations
made by the local pcople in the locality is hereby marked
and annexed as Annexure P-7. [Pages from (g to 7| ]
13.That it is also -submitted that Kanpur Municipality in
response to a letter of Respondent No. 2 dated 04.10.2021

categorically stated that the said plot situated on Plot no.70,
Block W/1 in Juhi Scheme has been declared as park and
published under the heads of lists of parks on 19.08.2011
and 13.01.2016. Copy of the letter of Kanpur Municipality
dated 05.10.2021 is hereby marked and annexed as

Annexure P-8, [Pages from 7L to — ]

14.That in these circumstances Public Interest Litigation No.

518 of 2022 titled as Ravi Pandey Vs. State of U.P & Ors.
was filed before the Hon'ble High Court of Judicature at

Allahabad wherein the High Court sought response from the
Respondent No. 2 vide order dated 23.03.2022. Copy of the

order dated 23.03.2022 passed by the High Court in:Public
Interest Litigation No. 518 of 2022 titled as Ravi Pandey Vs.
State of UP & Ors. is hereby marked and annexed as

Annexure P-9. [Pages from 7] to — ]

15. That it is submitted that on the basis of the guidelines dated

20.10.1999 issued by the Housing Department, Government
of U.P and various judgments of the Hon’ble Supreme Court
and High Courts Respondent No. 2 lpaslsed an order
cancelling the allotment of the said plot wherein the. said

park is situated and proposed for return of deposited amount
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of Rs. 9 '13 485.40 with 9% interest to the Jawahar Vidy,

Samiti, t0 whom the park was allotted for constructiop of
School/ pnvate ruse Copy of the order dated 04.07.2027
passed -by the Respondent No. 2 cancelling the allotment of
the park té : Ja\#ahar Vidya Samiti is hereby marked and

annexed as Annexure P-10. [Pages from 7, to 7
16.That in pursuance of ongoing litigation for sale and

allotment of the said park, the Respondent No. 2 identified

other three plots w_vhich can be handed over to the Jawahar

" Vidya Semiti, instead of the said perk and filed application
déted 16.02.2022 before the District Consumer Forum in
Execution Case No. 04/2020. Copy of the application dated
16.02.2022 filed by the Respondent No. 2 before the District
Consumer Forum in Execution Case No. 04/2020 is hereby
marked and "annexed as Annexure P-11. [Pages from %
o %Y ]

17. Samajik Vaniki Prabhaag, Kanpur through Prabhagiya
Nideshak has issued letter no. 6343, dated 16.06.2023
wherein permission/ clearance has been granted for cutting
of total 178-}_‘jtre,e‘s present within the territory of the said
park/open space without appreciating the environmental loss
in the locality. Copy of the letter no. 6343, dated 16,06.2023
issued by the Respondent No. is heéreby marked and

annexed as Annexure P-]2. [Pages from X to g7 1
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GROUNDS

The present Original Application is being filed before this Hon’ble
Tribunal on the following grounds amongst others without

prejudice to each other:

A. BECAUSE the Kanpur Development Authority has acted

upon in violation of the judgment passed by the Hop’ble
Suprempe Court in Bangalore’ Medical Trust vs. B.S.
Muddappa & Ors. Reported ip (1991) 4 SCC 54 wherein it
was cQnsidered the question as to the duty of the State

Authorities to preserve the open spaces for public parks.

B. BECAUSE it is the obligatory duty of the Municipal

Corporation and Corporation "Authorities to provide park,
gardens and playgrounds under Section 114 (xli) of the Uttar
Pradesh Municipal Corporation Act, 1959 and the
Respondents has acted on the contrary of the laws passed by
the iegislature.

C. BECAUSE the Corporation has the power under Section

383 of the Uttar Pradesh Municipal Corporation Act, 1959 to
make/prepare master plan for the city which mandatorily
includes public 'parks,' play-grounds and other recreational
facilities and therefore the act of the Respondent No. 2 to

hand over the said only park/open space tp the Respondent
No.3 is complete violation of established laws.

D. BECAUSE the Respondent No. 4 well within the authority

to declare any area in any locality as park/open .space,
prepare a Iis_t of all those park/open spaces and published

under the ‘U"‘c,ta‘r Pradesh Parks, Playgrounds and Open
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Ne
thereaﬁer may raise any objection with regard to the saig

declaration within three months, but in the present case the
Respondent no. 3 had never raised any such objection after
the declaration of the said open space as park under Rule 4
of the Uttar Pradesh Parks, Playgrounds and Open Spaces

(Preservation and Regulation) Rules, 1975, therefore raising
the objection of the Respondent no. 3 is barred by limitation.

Spaces (Preservation and Regulation) Act, 1975 ang any

. BECAUSE no, park, playground or open space, specified in
the list published under section 3 or section 4 of the Uttar
Pradesh Parks, Playgrounds and Open Spaces (Preservation
and Regulation) Act, 1975, as the case may be, shall except
with the previous sanction of the prescribed authority, be
used for any purpose other than the purpose for which it was
used on the date . immediately éreceding the date of

commencement of the said Act.
. BECAUSE the Réspondent No. 4 is duty bound ta maintain

in a.clean and proper condition all parks, playgrounds and

open spaces belonging to or vested in it and included on the
list published under section 3 or section 4 of the Uttar

Pradesh Parks, Playgrounds and Open Spdces (Preservation
and Regulation) Act, 1975.

. BECAUSE no person shall, except with the previous
sanction of the prescribed authority construct any building or
Put up any structure likely to affect the utility of the park,
playground or open space specified in the list published

under
section 3 or section 4 of the Uttar Pradesh Parks,
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Playgrounds and Open Spaces (Preservation and Regulation)

Act, 1975.

. BECAUSE in the case of a park or piaygr"qund not vested in

a local authority but included in the list published under
section 3 or section 4 of the Uttar Pradesh Parks,
Playgrounds and Open Spaces (Preservation and Regulation)
Act, 1975, the prescribed authority may, by nptiéé; require
the owner or occupier of such park or playground to remove
or alter any projection, encroachment or obstruction in or
over any such park or playground or to make within a date
specified in the notice such repairs to any building in such

park or playground as the prescribed authority may consider

necessary under the Act.

. BECAUSE the Section 13 of the Uttar Pradesh Parks,

Playgrounds and Open Spaces: (Preservation and Regulation)
Act, 1975 specifically provides that Until the preparation and
publication of a list of parks, playgrounds and open spaces
under this Act, (which shall be completed within a period of
two years from the commencement of this, Act) no Jand
wvhich in an open space or is used as a park or playground
immediately preceding the date of commencement of the Act
shall be used or dealt with for any purpose except as such
park or playground save with the prio; permission in writing

of the prescribed authority.

. BECAUSE the Respondents are under obligation to abide

by the public trust doctrine. |
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LIMITATION

That the instant application is being filed within the Periog
of limitation as prescribed under Section 14 and 15 of the Nationg]
Green Tribunal Act, 2010 as the substantive and procedurs]
illegality of the Respondents has come to the knowledge of the

applicant recently on the basis of the the letter no. 6343, has been
issued on 16.06.2023/ wherein permission/ clearance has been

granted for cutting of total 178 trecs present within the territory of
the said park/open spacg situated at Bhukhand-70, Block W/1,

Yojna- Juhi, Kanpur, U.P without appreciating the environmental

loss in the locality.

PRAYER

In the present facts and circumstances of the present Petition and in

the interest of justice it is humbly prayed that this Hon’ble Tribunal

may kindly be pleased to pass:

Pass an appropriate order setting asite/quashing the
impugned clearance given by the Respondent No. 6 Vaniki
Prabhaag, Kanpur through Prabhagiya Nideshak who has
issued letter no. 6343, dated 16.06.2023 wherein petmission/

clearance has been granted for cutting of total 178 trces
.~ Present within the territory of the said park/open space

Wlthou
i t apprecmtmg the environmental loss in the locality;
ect
Respondents not to create any lease deed through

w1 the S —
ra k/ope . Pac  could be handed over for any use

I.

11,

w"gﬁ« R ar
' - ‘:' .
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II.

Iv.

VI.

VIL
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Direct the Respondent No. 2 not to demarcate the park/open
space situated on Bhukhend-70, Block W/1, Yojna- Juhi,
Kanpur, U.P. for any other use other than the park/open
space; -

Direction staying any kind of .encroachment into the
park/open space situated on Bhukhand-70, Block W/1,
Yojna- Juhi, Kanpur, U.P.;

Pass Direction restraining Respondents to use the park/open
space situated on Bhukhand-70, Bloék W/l, Yojna- Yuhi,
Kanpur, U.P. for private use; o - |
Direct the Respondents to allot.-any' other place to
Respondent No 3 instead of demaréatiﬁg ti'\_e park/open space
situated on Bhukhand-70, Block W/1, Yojna- Juhi, Kanpur,
U.P. AND

Pass any other order/orders as this Hon’ble Tribunal may

deem fit and appropriate.

AND FOR THIS ACT OF KINDNESS THE APPLICANT AS
INDUTY BOUND SHALL EVER PRAY.

FILED BY-

JAYDIP PATI AND SHASHANK KUMAR
Chamber No. Y-42 and 43

Civil Side, Tis Hazari Courts

New Delhi-110054

Email Id: jaydippatioffice@gmail.com
Advocates for the Applicant

Date: 2/ 07 2
Place: New De}hi
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' ' OF 2023
NTHEMALL I1 . ..Applicants
Manoj Kumar Pandey and Anr.
' Yersus
.....Respondents
State of Uttar Pradesh and Ors.
AFFIDAVIT
I, Manoj Kumar Pandey, ‘S/o- Srikant Pandey, Ag
1271176, ,W-lE;Block, Saket Nagar, Juhi Colony,
1208014 do hereby solemnly affirm and decl . W
. ereby solemnly affirm and declare as un er: \O_F i

1. Isay that 1 am the Applicant in the present Original Application
and [ am: well conversant with the facts and circumstances of the
case and,competc}nt to depose the present affidavit.

2.1 say that 1. have read and understood the contents of the
accompanymg apphcatlon which has been drafted on my

mslructmns and I say that the facts stated therein arc true to my
knowledge -
I say that averments of facts stated herein. above are true to my

knowledge, no part of it is false and nothing material has beep
concealed therefrom,

558
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DEPONENT
Verified at New Delhi, on this , 2023; that the
contents of the present affidavit ar my knowledge,

. \
no part of it is false and nothing materi sBfe " ncealed therefrom.
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ANNEXURE R-3

Item No. 04 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 494 /2023

Manoj Kumar Pandey & Anr. Applicant(s)
Versus

State of U.P. & Ors. Respondent(s)

Date of hearing: 16.08.2023

CORAM: HON’BLE MR. JUSTICE SHEO KUMAR SINGH, CHAIRPERSON

HON’BLE MR. JUSTICE ARUN KUMAR TYAGI, JUDICIAL MEMBER

HON’BLE DR. A. SENTHIL VEL, EXPERT MEMBER

Applicant: Mr. Jaydip Patil & Mr. Shashank Kumar, Advs.

ORDER

1. Issue raised in this application is conversion of green park zone
into commercial/residential activities and cutting of trees in violation of
environmental rules. It is contended that vide order dated 18.03.2021
issued by the Kanpur Development Authority, the authority has
communicated that for delivery of possession of plot on the basis of lease
deed dated 23.01.2021 on Plot No. 70, Block W-1, Juhi Kala, Kanpur, the
plot was inspected and it was found that there is developed park with
boundary wall, pathway, temple and several trees at site in question and
is being used by local residents as park. On the basis of this, delivery of
possession is not possible. The same park has been notified by the
Horticulture Superintendent Kanpur Municipality vide letter No.
D/328/Horticulture/2021-22 dated 05.10.2021 as park and that has
been published. It is further reported that total area has been
published /notified as park under the provisions of U.P. Park, Playground

and Open Space (Regulation and Control) Rules, 2005.
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2. Issue notice to Respondents No. 2 to 6 returnable within four
weeks. Respondents are directed to submit their reply within Six weeks
through E-filing portal, preferably in the form of searchable PDF/ OCR

Support PDF and not in the form of Image PDF.

3. Applicant is directed to take necessary steps for service to the

respondents by both ways and also on available email.

4. We deem it just and proper to call a report on the matter in issue in

present Original Application, from a Joint Committee consisting of:-

1. District Magistrate, Kanpur Nagar
ii. One representative from Prabhagiya Nideshak Samajik
Vaniki Prabhaag, Kanpur

iii. One representative from State Pollution Control Board

S. The Committee is directed to visit the place and submit the factual
and action taken report within six weeks. The State PCB will be the nodal

agency for coordination and logistic support.

0. Applicant is directed to supply the copy of the application and
relevant documents to the Committee and Respondent(s) within a week
and after compliance of service, the applicant has to submit an affidavit
that the notice and copy of the application have been served upon the

Committee and respondent(s).

7. The report in the matter be filed by the Committee through email

at judicial-ngt@gov.in preferably in the form of searchable PDF/OCR

Support PDF and not in the form of Image PDF.

8. List the matter on 20.11.2023.



87 562

9. A copy of this order be forwarded to District Magistrate, Kanpur
Nagar, Prabhagiya Nideshak Samajik Vaniki Prabhaag, Kanpur and State

PCB by e-mail for compliance.

Sheo Kumar Singh, CP
Arun Kumar Tyagi, JM

Dr. A. Senthil Vel, EM
August 16, 2023
Original Application No. 494 /2023
DV



563

ANNEXURE R-4

Item No. 05 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 494 /2023
(I.A. No. 648/2023)

Manoj Kumar Pandey & Anr. Applicant(s)

Versus

State of U.P. & Ors. Respondent(s)

Date of hearing: 20.11.2023

CORAM: HON’BLE MR. JUSTICE PRAKASH SHRIVASTAVA, CHAIRPERSON
HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER
HON’BLE DR. A. SENTHIL VEL, EXPERT MEMBER

Applicant: Mr. Jaydip Pati & Mr. Shashank Kumar, Advs.

Respondent: Mr. Bhanwar Pal Singh Jadon & Mr. Chetan Jadon, Advs. for the State of
Uttar Pradesh
Mr. Shashwat Tripathi & Mr. Ashish Shukla, Advs. for R - 3
Mr. Arvind Kumar, Adv. for UPPCB (Through VC)

ORDER

1. In this original application applicant has raised mainly two issues.
Firstly, the area which is under consideration is a park, therefore, no
lease can be granted for that area and secondly, the
order/communication dated 16.06.2023 issued by Respondent No. 6 for

cutting of trees is un-sustainable.

2. In terms of the previous order, report on behalf of the joint
Committee as also preliminary reply on behalf of Respondent No. 3 have

been filed.

3. Along with the reply Respondent No. 3 has filed order of the High
Court of Allahabad in Writ-C No. 17800 of 2023 dated 24.05.2023
wherein the issue of the same Plot being Plot No. 70, W/1 Block of

scheme Juhi of Kanpur has been considered. The High Court in the said
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order has taken note of history of litigation in respect of that plot as

under:

“5. Undisputedly, the petitioner allotted to the respondent No.2 a plot
No.70 W/ 1 Block of Scheme Juhi of Kanpur, measuring 5138.67
square meters by order dated 19.01.1984. The lease was for a period
of 99 years. The respondent No.2 complied with the terms of the
allotment order but since lease deed was not being executed and
possession was not handed over, therefore, the respondent No.2 filed
a Complaint Case No.1222 of 2002 (Jawahar Vidya Samiti vs.
Kanpur Development Authority and another), which was allowed by
order dated 19.12.2003 passed by the District Consumer Forum,
Kanpur. The operative portion of the order is reproduced below:

“qRATET TEAT AT 3YHFAT dle TArhR fohdT SITar g1 Taqeft Ho-1 &l 3mmcer
AT Sirar g drag aRad FFur ¥ vewALd fared s@us @1 @AV % qed
FAT 3,31,444.22 BT AT 11.5.1984 & 22.3.97 Ao 10 Ufaderd aif¥e sarer
LI Teh AT & eI STAT Y, 38eh 96T H $@US &l A &l A &
3ieY fAGe leh HEATHA JeTel HY| F& IR Teh AlE & 3HeT TehafRd
3@V AT el & W F FAT AGT AT § o a8 o F A @
21 UfcIAereT aTfdeh SATST 8 3efcl E=miRIeT oX favefl @Y gararer |

3T U&7 YAT-319TT dlc T TaT dged hil”

6. Against the aforesaid order, the petitioner filed an Appeal No.165 of
2004 (Kanpur Development Authority through Vice Chairman vs.
Jawahar Vidya Samiti) before the State Consumer Disputes Redressal
Commission, U.P. Lucknow, which was dismissed by order dated
03.07.2015 and the judgment and order of the District Consumer
Forum dated 19.12.2003 was affirmed. Against the order of the State
Consumer Disputes Redressal Commission, the petitioner filed a
Revision Petition No.3201 of 2015 before the National Consumer
Disputes Redressal Commission, New Delhi which was also
dismissed by judgment and order dated 28.11.2019. Against the
aforesaid judgment and order of the National Consumer Disputes
Redressal Commission, New Delhi, the petitioner filed a Special Leave
Petition (Civil) Diary No(s).24590/2020, which was dismissed by
Hon’ble Supreme Court by order dated 15.12.2020. Thereafter, the
petitioner executed a registered lease deed dated 23.01.2021 in
favour of the respondent No.2 for the aforesaid plot No.70. However,
the petitioner did not give possession of the aforesaid plot to the
respondent No.2 and instead to harass the petitioner, he obtained a
report from his Executive Engineer that the plot in question is being
used by local residents as park. An Execution Case No.4 of 2020 was
filed by the respondent No.2, which was pending before the District
Consumer Disputes Redressal Commission, Kanpur Nagar for
execution of the judgment and order dated 19.12.2003 which stood
affirmed upto Supreme Court. Proceeding with his further approach of
harassment to the respondent No.2, the petitioner has passed an



565

90

order on 04.07.2022 proposing to cancel the allotment and to return
the deposited amount of Rs.9,13,485.40 with simple interest @ 9% per
annum. He proposed to file a case before the competent authority for
cancellation of the lease deed dated 23.01.2021. Aggrieved, the
respondent No.2 filed Writ-C No.23521 of 2022, which is pending.
Thereafter, the petitioner herein filed Writ-C No.30250 of 2022, in
which he made two statements before this court, as under:

(i) Land has been declared as Park, therefore, the order of
the Consumer Forum has become inexecutable.

(ii) Petitioner may be permitted to give another piece of
land.

7. The order dated 22.12.2022 passed in Writ-C No.30250 of 2022
(Kanpur Development Authority vs. District Consumer Dispute And
Redressal And Another) is reproduced below:

“Heard Sri Anoop Trivedi, learned Senior Advocate assisted by
Sri Shivam Yadav, learned counsel for the petitioner.

The case of the petitioner is that the order dated 19.12.2003
passed by the District Consumer Dispute Redressal Forum,
Kanpur  Nagar, Kanpur/respondent no.l is though
unimplementable, is being sought to be executed by the
respondent no.2. Learned Senior Counsel Sri Anoop Trivedi
assisted by Sri Shivam Yadav has stated that at the time when
the order was passed by the respondent no.1 the land could be
sold but now when that land has been declared a park, the
order of the Consumer Forum has become inexecutable.

Learned Senior Counsel prays that this Court may order that
the petitioner may be permitted to give another piece of land
instead of the land which the respondent no.1 has ordered the
petitioner to sell to the respondent no.2.

In view of the above submission, we consider it appropriate that
the petitioner may file an appropriate application before the
District Consumer Dispute Redressal Forum. If the application
is filed within one week from today, the respondent no.lI-
District Consumer Dispute Redressal Forum, Kanpur Nagar
would pass appropriate orders within a period of two weeks
thereafter in accordance with law.

With above observation, the writ petition is disposed of.”

8. Thereafter, the petitioner herein filed an application dated
06.01.2023 before the respondent No.l1 praying to keep on hold the
execution proceedings in view of the afore-quoted order of the High
Court dated 22.12.2022. Against the aforesaid application, the
respondent No.2 filed objection dated 11.01.2023 praying for rejection
of the application and to initiate proceedings under Section 72 of the
Act, 2019. On 02.02.2023 the petitioner herein filed yet another
application praying for a month’s time to provide proper plot to the
decree-holder, i.e. the respondent No.2. It appears that an internal
correspondence took place between the Tehsildar, Kanpur
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Development Authority, Kanpur and Special Officer (Law) but no plot
in alternative could be offered by the petitioner to the respondent
No.2.

9. Under the briefly aforenoted facts of the case, proceeding under
Section 72 of the Act, 2019 was sought to be initiated against the
petitioner and in that connection, the respondent No.1 directed to the
petitioner by order dated 03.02.2023 to submit explanation within ten
days. It appears that the petitioner has submitted some application
dated 16.02.2023 to which an objection dated 27.02.2023 was filed
by the respondent No.2 praying to reject the application of the
petitioner and pass an order under Section 72 of the Act, 2019. In
these circumstances, the respondent No.1 has passed an order dated
27.04.2023, as under:

“27.04.2023

TAEel U g5| fauelt T 3R & Ty widen 9 A amv g, weq
faualt & fawcy URT-72 3UHFdT G6T0T AU 6 FRERr ad @ gl o
feafa & RAueh & cafeqera sufeafa smaegs g1 3@ T g oF &t
1S 3R 78 & 3k @i frar s B

f&Aier 22.03.2023 &I 38 3MANT gaRT A gRa fomar arar for faasf
& fovey UNI-72 39UAFAT TXET0T AfATHIA Hr FRAAR! AR A S §
3R fauelr &1 dorw fomar o2, i a8 3URYd 50 f9eg X 39 uet @
AT 7 3 AT F Y A Hagerdm & A AN AT g afvsa
S| 3% ae o fauel 3ufewra &g 3mam =i arr 72 1 SREE vh
giftss FRIAET §, s aon &1 wifdensr § 3a: 399 FRaR AEwEs § &
faueh &1 3ufeafa & &1 o, Weg fauel 3ufewd =@ g @ g1 3 39
dRUC & SaRT doid fhaT ST 3aeash gl degar faueh seqe fasr
WITEIRTOT o IUTETET & faweds 3maT & Fael 3URYfd g IR SIAmd arue
dTHTCT & ITTEdeT TOwT IR T Al A

qAaell ded GoAars / ey @ faueh #r gioly gq feelieh 27.05.2023
@ ger

GIE I CE)) (EEACEL:)!
qoEg FEgaT"

10. The aforequoted order dated 27.04.2023 has also been
challenged in the present writ petition.

11. Section 72 of the Consumer Protection Act, 2019 reads, as under:

“Section 72. Penalty for non-compliance of order

(1) Whoever fails to comply with any order made by the District
Commission or the State Commission or the National Commission,
as the case may be, shall be punishable with imprisonment for a
term which shall not be less than one month, but which may
extend to three years, or with fine, which shall not be less than

566
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twenty-five thousand rupees, but which may extend to one lakh
rupees, or with both

(2) Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 of 1974), the District Commission, the State
Commission or the National Commission, as the case may be,
shall have the power of a Judicial Magistrate of first class for the
trial of offences under sub-section (1), and on conferment of such
powers, the District Commission or the State Commission or the
National Commission, as the case may be, shall be deemed to be
a Judicial Magistrate of first class for the purposes of the Code of
Criminal Procedure, 1973.

(3) Save as otherwise provided, the offences under sub-section (1)
shall be tried summarily by the District Commission or the State
Commission or the National Commission, as the case may be.”

12. Sub-Section (1) of Section 72 of the Act, 2019 provides that
whoever fails to comply with any order made by the District
Commission or the State Commission or the National Commission, as
the case may be, shall be punishable with imprisonment for a
term which shall not be less than one month, but which may
extend to three years, or with fine, which shall not be less
than twenty-five thousand rupees, but which may extend to
one lakh rupees, or with both. Sub-Section (2) of Section 72 confers
upon the District Commission, the State Commission or the National
Commission power of a Judicial Magistrate of first class for the trial of
offences under sub-section (1), and on conferment of such powers, the
District Commission or the State Commission or the National
Commission, as the case may be, shall be deemed to be a Judicial
Magistrate of first class for the purposes of the Code of Criminal
Procedure, 1973.

13. It is undisputed that the petitioner has failed to comply with the
order of the District Commission as briefly noted above, particularly
the order dated 03.02.2023 and has also not complied with the order
of the this Court dated 22.12.2022 in Writ-C No.30250 of 2022.

14. Since despite time granted to the petitioner, the petitioner failed to
comply with the order of the District Consumer Disputes Redressal
Commission, Kanpur Nagar as aforenoted, therefore, the respondent
No.1 has lawfully exercised powers vested in it by virtue of sub-
Section (2) of Section 72 of the Act, 2019 which resulted in passing of
the impugned orders dated 03.02.2023 and dated 27.04.2023
passed by the respondent No. 1, are well in accordance with law.

15. Apart from the above, we repeatedly asked learned counsel for
the petitioner to produce before us any notification under the U.P.
Parks, Playgrounds and Open Places (Preservation and Regulation)
Act, 1975 declaring plot No.70 as a park. On the other hand, learned
counsel for the respondent No.2 has produced before us an office note
of the Officer Incharge (Assets) Nagar Nigam, Kanpur dated
02.06.2022 in which it has been mentioned that the KDA Plot No.70
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W/1 Block of Scheme Juhi of Kanpur was illegally and
unauthorisedly allotted for one year by the Udyan Adhikari for
maintenance to one Sri Bhupesh Awasthi, President, Bhagwan
Parashuram Mahasabha which period having expired, the allotment
also has to be cancelled and the aforesaid plot is not the property of
the Nagar Nigam nor it is owned by Nagar Nigam.

16. We have noticed these facts in just preceding paragraph merely
for the purposes to make assessments of the high-handedness and
harassment attitude of the petitioner against the respondent No.2,
who having contested the matter for about 21 years, is not allowed to
use the plot allotted to him and also in terms of the registered lease
deed. Therefore, for the continuous harassment being caused by the
petitioner to the respondent No.2, and dragging in litigation for about
21 years deserves to be awarded exemplary cost which we assess at
Rs.5,00,000/-.”

The above order of the High Court was subject matter of challenge

before the Hon’ble Supreme Court at the instance of Kanpur Development

Authority in SLP (C) No. 13906 of 2023 which was disposed of by order

dated 10.07.2023 by passing the following order:

“Heard Mr. Tushar Mehta, learned Solicitor General as also
the learned senior counsel for the respondents. In so far as the
merits of the impugned order, we see no reason to interfere.
However, in peculiar facts and circumstances of the instant case,
we do not approve of the cost of Rs. 5 Lakhs, which has been
imposed upon the petitioner-authority. Hence, the cost imposed is
waived.

The cost of Rs. 5 Lakhs, which is said to have been deposited
by the petitioner-Authority, may be withdrawn by the petitioner. On
execution of the order, if any action to be taken arises, to that
extent, the right to proceed as per law, is left open.

Further, we make it clear that the non-interference with the
impugned order herein, shall not preclude the authorities in
proceeding in accordance with law after providing opportunity to the
respondents herein. In that regard, all contentions of the parties
urged in Writ Petition(C) No. 23521/2022 are left open to be urged
and this Order shall not come in the way of the High Court
considering it in accordance with law.

However, time of four weeks is granted to comply the Order
before the Executing Order.

Petition is accordingly, disposed of along with the pending
application(s), if any.”

568
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5. Before this Tribunal also though learned Counsel for the Petitioner
has made the efforts but could not prima-facie demonstrate that the land

in question has been earmarked for the park.

6. Second issue raised in this OA is in respect of correctness of the
order dated 16.06.2023 issued by Respondent No. 6 granting permission
to cut as many as 45 trees. The order does not mention about any
necessity for cutting of trees and any application of mind by the

concerned authority in this regard.

7. We also prima-facie find that the valuation of trees is not adequate
and security of Rs. 45,000/- for compensatory plantation of ten times of

the trees to be cut is on the lower side.

8. Learned Counsel appearing for the State seeks four weeks’ time to

look into the issue and file reply.

9. In this view of the matter, we are also of the opinion that response

of Respondent No. 6 is necessary.

10. Applicant is directed to serve the respondents who are not

represented today.

11. Liston 19.01.2024.

Prakash Shrivastava, CP

Sudhir Agarwal, JM

Dr. A. Senthil Vel, EM

November 20, 2023

Original Application No. 494 /2023
(I.A. No. 648/2023)

DV
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ANNEXURE R-5

Item No. 12 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 494 /2023
(I.A. No. 648/2023)

Manoj Kumar Pandey Applicant
Versus

State of Uttar Pradesh through Principal Secretary Respondent

Date of hearing: 19.01.2024

CORAM: HON’BLE MR. JUSTICE PRAKASH SHRIVASTAVA, CHAIRPERSON
HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER
HON’BLE DR. A. SENTHIL VEL, EXPERT MEMBER

Applicant: Mr. Jaydip Pati, Mr. Shashank Kumar & Mr. Nitish Kumar Rai, Advs. for
Applicant

Respondent:  Mr. Bhanwar Pal Singh Jadon, Mr. Chetan Jadon, Mr. Ravin Singh
Solanki & Mr. Hardik Saxena, Advs. for the State of UP
Ms. Harshita Raghuvanshi, Adv. for R - 2 (Through VC)
Mr. Ashish Shukla, Adv. for R - 3
Mr. Arvind Kumar, Adv. for UPPCB (Through VC)

ORDER

1. In the original application twin issues raised by the applicant are:
firstly, area under consideration is a park, therefore, no lease could be
granted to respondent no.3 and secondly, order/communication dated

16.06.2023 issued by respondent no.6 for cutting trees is unsustainable.

2. Tribunal in the proceedings dated 20.11.2023 had considered the
first issue relating to the plea that the area in question is a park and has
taken note of the history of litigation relating to the said area specially the
order of the High Court at Allahabad dated 24.05.2023 passed in Writ
Petition (C) No. 17800/2023 as also the order of the Hon’ble Supreme
Court dated 10.07.2023 passed in SLP (C) No0.13906/2023 and had

reached to the conclusion that the Counsel for the applicant could not
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prima facie demonstrate that the land in question has been earmarked for

the park.

3. Today, also the Counsel for the applicant was given an opportunity
to show if any document exists earmarking the land in question as a park
but he could not do so. Hence, first plea that land in question is earmarked

for park cannot be accepted.

4. So far as, second plea is concerned that relates to the correctness of
the communication/order dated16.06.2023 issued by Social Forest
Tree Department, State of UP whereby permission to cut 45 green trees has
been granted. Said communication/order reveals that many of the trees

permitted to be cut were old trees.

5. Learned Counsel appearing for the State has referred to Sections 5
and 6 of U.P. Protection Trees Act, 1976. He has not disputed that
impugned communication/order does not reveal any enquiry in terms of
Section 5 of the Act has been conducted. Hence, he has submitted that the
issue relating to grant of permission to cut the trees standing on the land
in question will be reconsidered and fresh order on the application of
respondent no.3 for this purpose will be passed by following the due

Process.

0. Hence, we set-aside the impugned order dated16.06.2023 permitting
the competent authority to decide the application for permission to cut the
tree afresh keeping in view the requirement and procedure prescribed
under Qc t of 1976, any other relevant enactment, rules, regulations and

notifications. Let the said application be decided expeditiously.
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7. Original application no. 494 /2023 and IA no. 648 /2023 are disposed

of accordingly.

Prakash Shrivastava, CP

Sudhir Agarwal, JM

Dr. A. Senthil Vel, EM
January 19, 2024
Original Application No. 494 /2023
(I.A. No. 648/2023)
JG.
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4. Kanpur Nagar Nigam

Through Kanpur Municipal Commissioner

atle K : ADD-F8G8+7M3. Moti Jheel, Moti Jheel Ave.
Email: Kanpur_nagar.nigam@yahoo.co.in -, Nagar, Kanpur. Uttar Pradesh 208002

5. District Magistrate, Kanpur Nagar

Fmail: dmkap@nic.in DM Office, Collectorate, Civil Lines Kanpur (UP)
6. Samajik Vaniki Prabhaag, Kanpur through

Pmbhagiya Nideshak H Block, Swalantara Senani Marg, Near Shiok Trived: Park. Kidwai Nagar. Kanpur, Uttar Pradesn 208011
. j
Directions ' :

Email: dfokanpurnagar@gmail.com
7. State of U.P
Through Addl. Chief Secretary

Department of Environment and Forest
U.P Secretariate, Lucknow- 226001, U.P.
Email: pcef-up@nic.in
...... Respondents

2 (AH

JAYDIP PATI AND SHASHANK KUMAR
Chamber No. Y-42 and 43
Civil Side, Tis Hazari Courts
New Delhi-110054
Email 1d: jaydippatioffice@gmail.com
Advocates for
the Applicant

Advocate for the Petitioners

Date: 2pp7-/ 2.5
New Delhi
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Through Principal Secretary

Housing and Uiban

Planning Development

RWRV+2RYV,

Sarojini Naidu Marg, ‘
Raj Bhawan Colony,

The Mall Avenue,Lucknow,

Uttar Pradesh, 226027.

awas@up.me.in Applicant No.1 Respondent No.1

2. Kanpur Development Authority

Through Kanpur Vice Chairman

Moti Jheel Campus, Kanpur (UP)

kda@kdaindia.co.in  Applicant No.2 Respondent No.2

3. Jawahar Vidya Samiti v
M.1.G-1, Indira Nagar,

Kanpur Nagar,

Through its Secretary/Manager

Sudhir Prakash Shukla,

R/o0 2A/241, Azad Nagar,

Kanpur Nagar. Applicant No.3 Respondent No.3

4. Kanpur Nagar Nigam
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Through

Kanpur Municipal Commissioner,
ADD-F8G8+7M3,Moti Jheel,
Moti Jheel Ave, Harsh Nagar,
Kanpur, Uttar Pradesh 208002.

Kanpur nagar.nigam@yahoo.co.in

Applicant No.4 Respondent No.4

5. District Magistrate, Kanpur Nagar,
DMOffice, Collectorate,
Civil Lines Kanpur(UP).

dmkap@nic.in Applicant No.5 Respondent No.5

6. Samajik Vaniki Prabhaag,Kanpur
Through Prabhagiya Nideshak,

H Block, Swatantara Senani Marg,
Near Shlok Trivedi, Park,

Kidwai Nagar, Kanpur,

Uttar Pradesh, 208011.

dfokanpurnagar@gmail.com

Applicant No.6 Respondent No.6
7. State of U.P.

Through Addl. Chief Secretary

“'Department of Environment and Forest
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U.P Secretariat, Lucknow- 226001, U.P.

pccf-up@nic.in Applicant No.7 Respondent No.7

(A1l are contesting Respondents)
A CIVIL APPEAL UNDER SECTION 22 OF THE NATIONAL

GREEN _ TRIBUNAL ACT, 2010 AGAINST THE

ORDER/JUDGMENT DATED 19.01.2024 OF NATIONAL

GREEN TRIBUNAL, PRINCIPAL BENCH DELHI IN OA NO.

494 OF 2023

TO,

THE HON’BLE CHIEF JUSTICE OF INDIA AND HIS
COMPANION JUDGES OF THE SUPREME COURT OF INDIA
THE APPELLANTS ABOVE NAMED CIVIL APPEAL OF THE
ABOVE NAMED APPELLANTS.

MOST RESPECTFULLY SHOWETH:

1. That the present Civil Appeal is directed under Section 22 of the
National Green Tribunal, 2010 impugning the Order dated 19.01.2024
in O.A.494 of 2023 passed by Ld. National Green Tribunal.

1(a). There are two applicants in the Original Petition and inadvertently
instead of Manoj Kumar Pandey & Anr. Manoj Kumar Pandey was
written in impugned order. And for respondent there is more than one
respondent State of Uttar Pradesh through Principal Secretary and
Others should have been written.

2. Questions of Law

That the present appellants raises the following substantial question of
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law for the consideration and adjudication of this Hon’ble Court:

L Whether the Ld. Tribunal while noting that:

“2.  Tribunal in the proceedings dated 20.11.2023 had considered
the first issue relating to the plea that the area in question is a park
and has taken note of the history of litigation relating to the said area
specially the order of the High Court at Allahabad dated 24.05.2023
passed in Writ Petition (C) No. 17800/2023 as also the order of the
Hon'ble Supreme Court dated 10.07.2023 passed in SLP (C)
No.13906/2023 and had reached to the conclusion that the Counsel
Sfor the applicant could not prima facie demonstrate that the land in
question has been earmarked for the park.3. Today, also the
Counsel for the applicant was given an opportunity to show if any
document exists earmarking the land in question as a park but he
could not do so. Hence, first plea that land in question is earmarked
Sfor park cannot be accepted. *failed to appreciate the law regarding a
park and open space which has been there for long cannot be utilized

for commercial purposes.

II. Whether the Ld. Tribunal was right in coming to the conclusion
that land in question is earmarked for park cannot be accepted”

despite the publication of subject park dated 13.01.2016 in Hindi Daily
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Newspaper AMAR UJALA, by Kanpur Nagar Nigam, Udyan Vibhag
though for inviting objections and suggestions which was further
published on 29.05.2016 with the caption: Under Rule 4 of the Uttar
Pradesh Parks, Play grounds and Open Spaces (Preservation and
Regulation) Rule 2005, a list of parks falling within the bound of
Kanpur have been published in daily Newspaper dated 12.01.2016
and 13.01.2016 inviting objections and suggestions and after
considering the objections and suggestions after approval of
Mandlayukt Kanpur, a list of park was also published in the News
Paper Daily Amar Ujala (Hindi), Kanpur which finds mention of
the park against the name Panchwati Udyan (Near Deaf and Dumb

School), W-, Saket Nagar.

III.  Whether the Ld. Tribunal, erred in not granting the relief to the
Appellants against conversion of green park zone into
commercial/residential activities and cutting of trees in violation of
environmental rules in view of the judgment of the Apex Court in PIL
60792/2014 titled as Nagrik Sangatahn Sewa through Secy. V. State

of Uttar Pradesh and others on 24.03.2015 “The right to a clean and

healthy environment is part of the right to life under Article 21 of the

Constitution. Public parks have to be preserved and utilized only for

that purpose as recreational open spaces. Across the State, glaring

580



581

106

instances have come before the Court that these green spaces are

being progressively allowed to be utilized for extraneous purposes by

unscrupulous local bodies and officials, such as the setting up of

shopping malls and other commercial use. This is a clear breach of

the statutory duty cast upon planning authorities under the Uttar

Pradesh 24 Urban Planning Development Act, 1973. Land use of a

public and park cannot be altered in this manner. Statutory

authorities cannot be permitted to convert the few remaining open

spaces to commercial use. Any use other than as a recreational open

space in the case of a public park would be illegal."

IV.  Whether the Ld. Tribunal failed to adhere to the Single Judge,
Hon’ble Delhi High Court failed to appreciate the Supreme Court
Judgment in the Bangalore Medical Trust v. Muddappa and Ors.
(1991) 4 SCC S4wherein it has been clearly stated that: “ Protection of

the environment, open spaces for recreation and fresh air, play

grounds for children, promenade for the residents, and other

conveniences or amenities are matters of great public concern and of

vital interest to be taken care of in a development scheme. 1t is that

public interest which is sought to be promoted by the Act by

establishing the BDA. The public Interest in _the reservation and

preservation of open spaces for parks and play grounds cannot be
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sacrificed by leasing or selling such sites to private persons for

conversion to some other user. Any such act would be contrary to the

legislative intent and inconsistent with the statutory requirements.

Furthermore, it would be in direct conflict with the constitutional

mandate to ensure that any State action is inspired by the basic values

of individual freedom and dignity and addressed to the attainment of

a quality of life which makes the guaranteed rights a reality for all

the citizens.

25 Reservation of open spaces for parks and play grounds is

universally recognised as a legitimate exercise of statutory power

rationally related to the protection of the residenss of the locality from

the ill effecss of urbanisation."

V. Whether the Ld. Tribunal ignored the dicta of Apex Court in

Animal and Environment Legal Defence Fund v. Union of India &

Ors. reported in (1997) 3 SCC 549. The Hon'ble Apex Court has

enunciated the doctrine of the public trust based on ancient theory
of Roman Empire. Idea of this theory was that certain common
property such as lands, waters and airs were held by the
Government in trusteeship for smooth and unimpaired use of

public. Air, sea, waters and the forests have such a great
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importance to the people that it would be wholly unjustified to

make them a subject of private ownership. The American courts

have also in various cases expanded the concept of this doctrine.

The doctrine enjoins upon the Government to protect the natural

resources for the enjoyment of the general public rather than to

permit their use for private ownership or commercial purposes.”

3.

ii.

BRIEF FACTS OF THE CASE

That the park/open space situated at Bhukhand-70,
Block W/1, Yojna- Yuhi, Kanpur, U.P. is the only park
situated in the locality. It is also submitted that the said
park has been in -existence since long time. The said
park is having an area of 5138.67 sq meters full of
greenery, walking track and place of recreation of

children and adult.

That it is also submitted that the park/open space is
having an area of $138,67 sq meters was allotted by the
Respondent No 2 to Respondent No. 3 on 11.05.1984.

Copy of the allotment letter dated 11.05.1984 is annexed
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3t

hereto and marked as Annexure Al. [Pages from*.

That it is submitted that the aforesaid park is the only
source of greenery and open space. It is also submitted
that suddenly on 23.01.2021 the officials of Respondent
no. 2 came to the spot and started measuring of the said
park. It is when the Officials of the Respondent No. 2
were enquired about the purpose of the measurement, it
came to the knowledge of the Appellants that the
competent authority has decided to hand over the said
park/open space to private person for establishing school

on the said plot destroying the park/open space.

That it is submitted that the competent authority has not
even de-notified the said plot as park/open space.
Therefore, being aggrieved of the action on the part of
the Respondents the Appellants along with other
residents of the said locality made several
representations to competent authorities highlighting the

importance of the park/open space in the said locality.
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That it is pertinent to mention here that the Uttar Pradesh
Parks, Playgrounds and Open Spaces (Preservation and
Regulation) Act, 1975 has been enacted only to protect
the parks, playgrounds and open spaces in the locality.
The said Park open space is duly notified under Rule 4
of the Uttar Pradesh Parks, Playgrounds and Open

Spaces (Preservation and Regulation) Rules, 1975.

That the said park/open space is the only open space
located in the area and therefore, conversion of the same
into any other building or school would be detrimental
for the environment of that particular area. It is submitted
that conversion or destruction of the only park/open
space in the locality would violate the spirit of the

environmental law.

That the said park/open space was allotted by the
Respondent No. 2 to the Respondent No. 3 way back in
1984 without assessing the environmental protection and
application of mind. The said park/open space was lying

vacant as it is and dispute between the Respondent No.
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2 and Respondent No. 3 arose and due to which
consumer complaint was filed before the District
Consumer Dispute Redressal Commission. The District
Commission directed Respondent no. 2 to hand over the
possession of the said park/open space to the Respondent
No. 3 vide order dated 19.12.2003. The said order was
upheld by the State Commission and the National
Consumer Disputes Redressal Commission (CDRC).
The order of the NCDRC was challenged before the
Hlon'ble Supreme Court which was dismissed on the

ground of delay.

That the Respondent No. 2 executed lease deed dated
23.01.2021 in favour of the Respondent No. 3 to hand
over the said park/open space without even considering
the provisions of the Uttar Pradesh Parks, Playgrounds
and Open Spaces (Preservation and Regulation) Act,
1975. True typed copy of the Lease deed dated
23.01.2021 is annexed hereto and marked as Annexure

A2. [Pages from 34 to §8]
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That it is pertinent to mention here that spot inspection
of the said perk/open space was conducted by the
Respondent No 2 before handing over the possession of
the said plot to the Respondent No. 3. Accordingly, the
official engineers from the department of the
Respondent No. 2 conducted the spot inspection and
found that the said pl;)t is well developed park with
proper boundary walls consisting of well- swuctured
pathways, temple, two banyan tree, one peepal tree, two
neem tree and two kadam tree. It was found that the said
plot has been used by the local resident as park/open
space since long. On the basis of the spot inspection the
officials of the Respondent No. 2 submitted final report
dated 18.03.2021 opining that delivery of the said
park/open space to any private individual for the other
purpose other than park/open space is not possible. True
Typed Copy of the spot inspection report dated
18.03.2021 is annexed hereto and marked as Annexure

A3 [pages from ... §f ..]
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That when it came to knowledge of the local people who
have been using the said park/open space since long that
the said park is being demarcated and handed over to
private  individual then they made several
representations to various competent authorities
objecting the demarcation of the well- established only
park in the locality. They have objected on the grouﬂd
that the park is the only open space in the locality where
children play, old persons walk and all other persons use
to inhale some fresh air. Tre Typed Copy of"the
representations made by the local people in the locality

is annexed hereto and marked as Annexure A4. [Pages

from g2t 63]

That it is also submitted that Kanpur Municipality in
response to a letter of Respondent No. 2 dated
04.10.2021 categorically stated that the said plot situated
on Plot no.70, Block W/1 in Juhi Scheme has been
declared as park and published under the heads of lists
of parks on 19.08.2011 and 13.01.2016. True Typed

Copy of the letter of Kanpur Municipality dated
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05.10.2021 is annexed hereto and marked as Annexure

AS. [Pages from .... 6 lf]

That in these circumstances Public Interest Litigation
No. 518 of 2022 titled as Ravi Pandey Vs. State of U.P
& Ors was filed before the Hon'ble High Court of
Judicature at Allahabad wherein the High Court sought
response from the Respondent No. 2 vide order dated
23.03.2022.Copy of the order dated 23.03.2022 passed
by the High Court in Public Interest Litigation No. 518
of 2022 titled as Ravi Pandey Vs. State of U.P & Ors. is

annexed hereto and marked as Annexure A6. [Pages

from ‘5' To‘..‘.]

That it is submitted that on the basis of the guidelines
dated 20.10.1999 issued by the Housing Departinent,
Government of U.P. and various judgments of the
Hon'ble Supreme Court and High Courts Respondent
No. 2 passed an order cancelling the allotment of the said
plot wherein the said park is situated and proposed for

retum of deposited amount of Rs. 9.13.485.40 with 9%
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interest to the Jawahar Vidya Samiti, to whom the park
was allotted for construction of School/ private use. True
Typed Copy of the order dated 04.07.2022 passed by the
Respondent No. 2 cancelling the allotment of the park to
Jawahar Vidya Samiti is hereby marked and annexed as

Annexure A7. [Pages fromé}. to’[.V]

That in pursuance of ongoing litigation for sale and
allotment of the said park, the Respondent No. 2
identified other three plots which can be handed over to
the Jawahar Vidya Samiti, instead of the said park and
filed application dated 16.02.2022 before the District

Consumer Forum in Execution Case No. 04/2020.

Samajik Vaniki Prabhaag, Kanpur through Prabhagiya
Nideshak has issued letter No. 6343, dated 16.06.2023

(hereby marked and annexed as Annexure AS8. [Pages

fro:;{[%..‘tﬁ.{).] wherein permission clearance has been
granted for cutting of total 178 trees present within the
territory of the said park/open space without

appreciating the environmental loss in the locality.
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GROUNDS

That the Appellants have preferred the present Appeal praying for

the relief as prayed, on the following grounds inter-alia:

BECAUSE the Ld. Tribunal ignored that Kanpur Development
Authority has acted upon in violation of the judgment passed by
the Hon'ble Supreme Court in Bangalore Medical Trust vs. BS.
Muddoppa & Ors, Reported ia (1991) 4 SCC 54 wherein it was
considered the question as to the duty of the State Authorities to

preserve the open spaces for public parks.

BECAUSE it is the obligatory duty of the Municipal
Corporation and Corporation Authorities to provide park,
gardens and play grounds under Section 114 (XLI) of the Uttar
Pradesh Municipal Corporation Act,,1959 and the Respondents

has acted on the contrary of the laws passed by the legislature.

BECAUSE the Ld. Tribunal brushed aside that the Corporation
has the power under Section 383 of the Uttar Pradesh Municipal
Corporation Act, 1959 to make/prepare master plan for the city
which mandatorily includes public parks, play-grounds and

other recreational facilities and therefore the act of the
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Respondent No. 2 to hand over the said only park/open space to

the Respondent No.3 is complete violation of established laws.

BECAUSE Ld. Tribunal has ignored that the Respondent No. 4
is well within the authority to declare any area in any locality as
park/open space, prepare a list of all those park/open spaces and
published under the Uttar Pradesh Parks, Playgrounds and Open
Spaces (Preservation and Regulation) Act, 1975 and anyone
thereafter may raise any objection with regard to the said
declaration within three months, but in the present case the
Respondent no. 3 had never raised any such objection after the
declaration of the said open space as park under Rule 4 of the
Uttar Pradesh Parks, Playgrounds and Open Spaces
(Preservation end Regulation) Rules, 1975, therefore raising the

objection of the Respondent no. 3 is barred by limitation.

BECAUSE no park, playground or open space, specified in the
list published under Section 3 or Section 4 of the Uttar Pradesh
Parks, Playgrounds and Open Spaces (Preservation and
Regulation) Act, 1975, as the case may be, shall except with the
previous sanction of the prescribed authority, be used for any

purpose other than the purpose for which it was used on the date
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immediately preceding the date of commencement of the said

Act,

BECAUSE the Ld. Tribunal kept aside that the Respondent No.
4 is duty bound to maintain in a clean and proper condition all
parks, playgrounds and open spaces belonging to or vested in it
and included on the list published under section 3 or section 4 of
the Uttar Pradesh Parks, Playgrounds and Open Spaces

(Preservation and Regulation) Act, 1975.

BECAUSE the Ld. Tribunal ignored that no person shall, except
with the previous sanction of the prescribed authority construct
any building or put up any structure likely to affect the utility of
the park, playground or open space specified in the list published
under section 3 or section 4 of the Uttar Pradesh Parks,
Playgrounds and Open Spaces (Preservation and Regulation)

Act, 1975.

BECAUSE Ld. Tribunal failed to take note that in the case of a
park or playground not vested in a local- authority but included
in the list published under Section 3 or Section 4 of Uttar Pradesh

Parks, Playgrounds and Open Spaces (Preservation and
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Regulation) Act, 1975 of Uttar Pradesh, the prescribed authority
may, by notice, require the owner or occupier of such park or
playground to remove or alter any projection, encroachment or
obstruction in or over any such park or playground or to make
within a date specified in the notice such repairs to any building
in such park or playground as the prescribed authority may

consider necessary under the Act.

BECAUSE the Section 13 of the Uttar Pradesh Parks,
Playgrounds and Open Spaces (Preservation and Regulation)
Act, 1975 specifically provides that Until the preparation and
publication of a list of parks, playgrounds and open spaces under
this Act, (which shall be completed within a period of two years
from the commencement of this Act) no land which in an open
space or is asked as a park or playground immediately preceding
the date of commencement of the Act shall be used or dealt with
for any purpose except as such park or playground save with the

prior permission in writing of the prescribed authority.

Because the Ld. Tribunal failed to take note that the order dated
19.12.2003 passed by the District Consumer Redressal Forum

Kanpur in Complaint Case No. 1222/2002 is inconsistent with
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Section 57 of the India Evidence Act as the Forum was required
to take mandatorily judicial notice of All laws in force in the
territory of India and all public Acts. The Forum neither asked
for any documents qua service sufficient nor any order for
proceeding ex-parte against Mandalayukt, Kanpur Nagar and
hence the decree is illegal. The complaint is neither as per
Consumer Law nor otherwise and is time barred. The complaint
was to be dismissed for being time barred and hence the decree

passed by the Consumer Court is illegal and cannot be executed.

BECAUSE Ld. Tribunal ignored that the Respondents are under
obligation to abide by the public trust doctrine.

The appellants herein have not preferred any other Appeal
against the impugned order/judgment dated 19.01.2024 passed

by The National Green Tribunal, Delhi, in O.A. No. 494 of 2023.

That the Appellants are interested in protection of environment

and protection of right to clean environment. The appeal is concerned

with the protection of Plot No. 70, Block W 1, Yojna J uni, Kanpur, U.P.

The order was passed on 19.01.2024 there is no unreasonable delay in

filing this appeal. The Appellants and other members of the society was

hoping against the hope to save the park. The Kanpur District Consumer
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Redressal Forum is held up with Execution Petition and has directed
the Kanpur Development Authority, Respondent No. 2 to hand over the
possession of the subject park to Respondent No. 3. It is pertinent to
note that the plot has been declared park and published in the
Newspaper, Amar Ujala, 29 May, 2016 and hence the park cannot be
utilized for other commercial maters. The Appellants were waiting for
the outcome of the Miscellaneous Petition No. 884 of 2024 which was
ultimately dismissed. The Appellants are trying their best to get the Park
protected from being handed over to the Respondent No. 3 in terms of
the order passed by District Consumer Redressal Forum. Hence, the
delay caused. The time limitation is 90 days from the date of
communication of order. i.e. 19.01.2024. The delay caused due to above
mentioned reasons.

7. Prayers:

In view of the aforesaid facts and circumstances, the appellant
humbly pray that this Hon’ble Court that this Hon’ble Court my
graciously be pleased to:
A. Admit and allow the present Civil Appeal and set aside
the order/judgment dated 19.01.2024 passed by National
g2 Ben
Green Tribunal ﬁt ew Delhi in O.A No. 494 of 2023;

and
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B. Pass any other order(s) as this Hon’ble Court may deem

fit and proper in the facts and circumstances of the case.

AND FOR THIS ACT OF KINDNESS, THE APPELLANT AS IN

DUTY BOUND SHALL EVER BE GRATEFUL.

DRAWN BY: W%HLED BY:

DXK. Yadav (RAMESHWAR PRASAD GOYAL)

NEW DELHI Advocate for the Appellants

Place: New Delhi

Date: /L/lz, ’20%1
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IN THE SUPREME COURT OF INDIA
[ORDER XX (F) RULE 2013]
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. OF 2024
[AGAINST THE FINAL ORD D%%me%g 4 PASSED BY
NATIONAL GREEN TRIB " YENAL APPLICATION
494 OF 2023] N

IN THE MATTER OF:-

MANOJ KUMAR PANDEY & ANR. APPELLANTS
VERSUS
STATE OF UP THROUGH PRINCIPAL SECRETARY

& ORS RESPONDENTS
CERTIFICATE

Certified that this Civil Appeal is confined only to the pleadings before
the Court/Tribunal whose order is challenged and the other documents
relied upon in those proceedings. No additional facts, documents,
grounds have been taken therein or relied upon in this Civil Appeal
except such mentioned in the application for filing additional
documents. It is further certified that the copies of the
documents/annexures attached to this Civil Appeal are necessary to

answer the questions of law raised in this Appeal and to make out
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grounds urged in this Appeal for consideration by this Hon’ble Court.
This certificate is given on the basis of the instructions given by the
Appellants/person authorized by the Appellants whose affidavit is filed
in support of this Civil Appeal. w

RAMESHWAR PRASAD GOYAJ

Advocate-on-Record for the Appellants

Filed on: /2 nfmw?
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ITEM NO.25 COURT NO.2 SECTION XVII

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

CIVIL APPEAL Diary No(s). 58310/2024

[Arising out of impugned final judgment and order dated 19-01-2024
in OA No. 494/2023 passed by the National Green Tribunal]

MANOJ KUMAR PANDEY & ANR. Petitioner(s)
VERSUS

THE STATE OF UTTAR PRADESH & ORS. Respondent(s)

(IA No. 9813/2025 - CONDONATION OF DELAY IN FILING
IA No. 46896/2025 - EXEMPTION FROM FILING O.T.

IA No. 9815/2025 - EXEMPTION FROM FILING O.T.

IA No. 46893/2025 - PERMISSION TO FILE ADDITIONAL
DOCUMENTS/FACTS/ANNEXURES)

Date : 28-02-2025 This matter was called on for hearing today.

CORAM :
HON'BLE MR. JUSTICE B.R. GAVAI
HON'BLE MR. JUSTICE PRASHANT KUMAR MISHRA

For Petitioner(s) :Mr. Dharmendra Kumar Yadav, Adv.
Mr. Rameshwar Prasad Goyal, AOR

For Respondent(s) :Mr. Sarvam Ritam Khare, AOR
Mr. Kushagra Sharma, Adv.
Mr. Anuj Agarwal, Adv.
Mr. Akarsh Khare, Adv.

UPON hearing the counsel the Court made the following
ORDER
Delay condoned.
Issue notice, returnable in four weeks.

Dasti service, in addition, is permitted.

AP W DN R

In addition to the wusual mode, 1liberty is granted to the
petitioner(s) to serve notice through the Standing Counsel for the
respondent(s).

5. Reply affidavit, if any, be filed by the caveator(s) in the

meantime.

(NARENDRA PRASAD) (ANJU KAPOOR)
DEPUTY REGISTRAR COURT MASTER
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ANNEXURE R-9

District Consumer Disputes Redressal
Forum, Kanpur Nagar
Bench of:
Shri S.K.S. Senger, Chairman
Shri K.K. Gill, Member
Shri (illegible) Mishra, Member

Compliant No. 1222/ 2002

In the matter of: -

Jawahar Vidhya Samittee, registered
institution, registered under the Registration
Act, 1807 located at MIG -1, Indira Nagar,
Kanpur Nagar,

Through Shri Bhudhar Narayan Mishra, EXx.
MLA, resident of house No. 113/ 84, Swaroop
Nagar, Kanpur Nagar

... Complainant
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Vs.

1. Kanpur Development Authority, through
its Vice Chairman, located at Motijheel,
Kanpur Nagar

2. Divisional Commissioner, Kanpur
Division, Kanpur Nagar

... Opposite Parties
JUDGMENT
(Pronounced by Shri S.K.S. Senger,

Chairman)

The complainant Jawahar Vidhya Samittee
has filed the present consumer complaint/
suit holding that the complainant presented
an application to the office of the Opposite
Party No. 1 for the Iland allotment for
opening the school. On which the Opposite
Party No. 1 by passing a school’s proposal

No. 38/ 39 dated 19.01.1984, allotted the
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plot No. 10 W/ 1 admeasuring 5138.67
sqg.mtr. under the block plan Juhi for 99
years at the rate of Rs. 86 per sq. mtr. with
the rent of Rs. 10 per year, wherein the
complainant has been instructed in the said
allotment letter to deposit 1 / 4" amount of
the total premium i.e. Rs. 1,10,481.40 in
the office of the Opposite Party No. 1 within
30 days of the receipt of this letter. After
receiving the letter, the complainant in
compliance of the said letter, deposited an
amount of Rs. 1,10,481.40 through the
cheque No. (illegible) dated 06.06.1984
Punjab and Sindh Bank, with the current
account of Opposite Party No. 1. After
depositing the said amount, the
complainant requested the Opposite Party

No. 1 that by giving the possession of the
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aforesaid plot, kindly execute its
registration/ contract. The Opposite Party
No. 1 neither considered the
representation/ request of the complainant
nor replied to the said representation/
request. The Joint Secretary of the Opposite
Party sent a letter dated 09.12.1996
seeking all the documents/ record relating
to the disputed plot from the complainant.
The complainant submitted the said
documents/ record with the office of the
opposite party. On not getting any hearing,
the complainant yet again sent a letter
dated 14.01.1997 to the Joint Secretary,
Zone - 1, wherein it was instructed to
deposit the receipt of the deposited amount
of Rs. 1,10,481.40 and other original

certificates in the office of the Opposite
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Party No. 1. In compliance of which, the
complainant submitted all the documents
and bank certificate of the payment through
the bank, etc. in the office of the Opposite
Party No. 1. But as there was no action, the
Chairman of the Complainant sent an
application dated 22.03.1997 to the Joint
Secretary of the Opposite Party holding that
the 1/4'"" amount of the allotted plot/ land
has been deposited and wants to pay a
lump sum amount of the balance amount.
So by granting the permission of depositing
the sump sum amount, the plot be
registered in their name so that by
approving the map of the school building,
they can construct the building on it. Yet
again on 22.12.1998, the complainant sent

a letter to the office of the Opposite Party
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No. 1 requesting that the total value of the
plot is Rs. 4,41,825.62, out of which, 1/4%"
amount i.e. Rs. 1,10,481.40 has been
deposited. Thus the order be passed for the
registry. On 20.11.2001, the complainant
received a letter of the Special Officer Zone
- 2 of the Opposite Party, holding that the
market value of the plot allotted to the
complaint is Rs. 34,60,288.20. On making it
lump sum, Rs. 10,08,075/- is payable
towards 21 percent interest for 5 years.
Thus it has been instructed to pay a total
amount of Rs. 71,28,500.94 alongwith
interest by 31.12.2001. On 10.07.2002, the
complainant institute sent a letter to the
General Secretary, State of Uttar Pradesh,
Housing Development, Lucknow, holding

that the Opposite Party by arbitrarily
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violating the previous allotted terms, is
making the illegal demands by increasing
the value of the allotted plot from
4,41,825.62 to 71,28,500.94. It has also
been requested in the said representation
that the complainant institute is a social
and educational institution and they are
being putting so much illegal pressure on
them, while the institute is regularly
requesting the opposite party at the time of
the allotment to execute the registration of
the plot in their favour by obtaining the
lump sum amount from the complainant.
Special Secretary of the Government of
Uttar Pradesh sent a letter dated
06.08.2002 to the Opposite Party No. 2
directing the Opposite Party No. 2 that by

taking the action within 15 days in the case
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of complainant, dispose of the matter and
inform the Government. The proposal No.
77/ 7 passed in I. No. 81/ 38 in the Board
Meeting of the Opposite Party No. 1 that the
registry of the disputed plots be executed
on lease to the complainant institute on the
basis of the previous terms. But despite the
aforesaid proposal, the opposite party did
not execute the registry of the plot allotted
in favour of the complainant. The
complainant is a consumer under section
2(d) of the Consumer Protection Act. There
is a service deficiency of the opposite party.
Thus the complainant is entitled to get the
plot at the previously allotted rates. Thus
the complainant by way of the suit, prayed
that in compliance of the allotment letter

No. 3813/ D/ B./ 11.05.1984, by obtaining
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the outstanding amount of Rs. 3,31,444.22
against the plot No. 70 W/1 Block Plan Juhi
Kanpur having the area of 5138.67 sq. mtr.
allotted to the complainant institute on
lease for 99 years at the rate of Rs. 86 per
sq. mtr. with the previously fixed terms, the
lease deed be executed and registered in
favour of the complainant institute and the
permission be granted for the building
construction by passing the map, and the
amount of Rs. 1 lac be compensated

alongwith the litigation expenses.

The Opposite Party No. 1 by filing its
counter, opposed the suit, holding that the
complaint is not maintainable. The
complainant is not a consumer. The purpose
of the complainant institute is business. The

complainant does not have any right to file
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a suit and contest the matter on behalf of
the Samittee/ Committee. The defendant
was sent a letter dated 28.11.98 which was
received by the complainant on 02.12.98,
wherein it was requested to deposit the
outstanding amount of Rs. 30,60,228.20 for
the said allotted land, but despite the
information, the complainant did not
deposit the amount. The Opposite Party No.
1 in its counter, admitted that the value of
the plot at the time of the allotment of the
disputed plot, was Rs. 4,41,925.62. The
complainant vide the account payee cheque,
had deposited its 1/4'*" amount. The
complainant was allotted the plot in the
year 1984. The complainant deposited the
1/4™ amount in the year 1984. Then the

complainant kept on sitting and sent the
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letter in the year 1996. Thus the
complainant does not have any right to
raise the objection on increasing the cost.
The complaint is not maintainable. In the
year 1996, the opposite party on 14.02.96,
published an advertisement in the
newspaper Dainik Aaj regarding the
disputed plot, holding that if anyone has
the allotment of the said disputed plot,
kindly submit the paper/ document relating
to its allotment within 7 days then the lease
would be executed. On not providing the
proof, it would be allotted to someone else.
Even despite this advertisement, the
complainant did not present any document
in the office of the opposite party. Thus the
opposite party allotted the said plot to

other institute. As and when the opposite
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party came to know about the allotment of
the complainant, the opposite party revived
allotment of the said plot to the
complainant. Still the complainant did not
deposit any amount. The opposite party
sent the letter and reminder to deposit the
increased amount. The complainant instead
of depositing the amount, filed the
consumer suit. The complainant is not a
consumer. The dispute of the value of plot
is not a consumer dispute. The complainant
institute is running an institute in order to
get the benefit. The complainant is a
commercial institute. The complainant
institute has filed the suit before the Ld.
Forum in order to being protected from the
court fee. Thus the suit of the complainant

is liable to be dismissed.
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In support of its submission, complainant
filed its affidavit and certified extract, copy
of the proposal of the Board of Opposite
Party, copy of the memorandum of the
institute, copy of the proposal of the
institute, list of (illegible) session 2000 -
2001, 2001 - 20 and 2002 - 003 of the
Managing Committee. Certified copy of the
proposal No. 38/ 39 of the Opposite Party
Board and the copy of the proposal No. 81/
38 were filed. The complainant institute

also filed its written argument.

In support of its submission, opposite
party filed the affidavit of Renu, Pathak,

Special Officer.
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Seriously considered/ perused the
statements of the parties and the evidence

submitted by them.

The following points arises in this suit for
the decision/ judgment: -

1. Whether Bhudhar Narayan Mishra has
the right to file the suit/ case on behalf
of the complainant institute?

2. Whether the complainant is the
consumer of the opposite party No. 1
and is entitled to file the suit/ case
before this Forum?

3. Whether there is any contract in
between the complainant institute and
the opposite party No. 1 regarding the
disputed plot and the parties are

binding to comply the same?
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4. Whether there is any service deficiency
in the service of the opposite party No.
1 to the complainant institute?

5. Relief.

DETERMINATION/ CONCLUSION

Point No. 1: The opposite party has
challenged the entitlement of Bhudhar
Narayan Mishra in fling the complaint. The
complainant in para No. 1 of the complaint
has held that the complainant institute is a
registered institute and the Chairman of this
institute viz. Shri Bhudhar Narayan Mishra has
all the right to file the suit/ case. Keeping in
view this submission of para No. 1 of the
complaint, the argument of the Ld. Counsel
for the opposite party is baseless that the MLA

is mentioned in furtherance of the name of
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Bhudhar Narayan Mishra in the address of the
complainant in the complaint. In para No. 1 of
the complaint, the complainant institute has
mentioned in detail about its right and
entitlement to file the complaint. In support
of which, the complainant institute has filed
the authorization letter, certified copy of the
Rule/ Regulation and the affidavit. The
complainant also filed the certified copy of the
proposal passed by the Managing Committee
of the Institute on 05.07.2002, wherein it is
mentioned that with all consequences, the
committee has decided that the Ld. Chairman
Shri Bhudhar Narayan Mishra is hereby
authorized to take the action at the Authority
Level, Government Level and Court Level or
other (illegible) necessary for the Iland

allotted to the Committee. He will take the
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appropriate action keeping in view the
interest of the institute. Vide this proposal,
Shri Bhudhar Narayan Mishra was authorized
by the Managing Committee to take the action
on the Court’s level. Thus vide this proposal,
Shri Bhudhar Narayan Mishra is the competent
authority of the complainant institute for filing
a case/ suit before the Ld. Consumer Forum

and he has all the right to file the complaint.

Point No. 2: As per the submission of the
complaint, complainant vide its proposal No.
3839 dated 19.01.1984, allotted the plot No.
10 W/ 1 admeasuring 5138.67 sq.mtr. under
the block plan Juhi for 99 years at the rate of
Rs. 86 per sq. mtr. with the rent of Rs. 10 per
year. According to which, the complainant was
issued the allotment letter No. 3883 T./

B./11.05.84, wherein the complainant was
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instructed to pay the 1/4"™™ amount i.e. Rs.
1,10,481.40 in the office of the opposite party
within 30 days. The complainant in compliance
of the said terms of the allotment Iletter,
deposited an amount of Rs. 1,10,481.40 on
06.06.1984 with the account No. 2150 of the
opposite party in Punjab and Sindh Bank. In
para No. 15 of it written statement, the
opposite party No. 1 has admitted that the
value of the plot was fixed at Rs. 4,41,925.62
at the time of allotment. The complainant in
the year 1984, deposited the 1/4'" amount
through the cheque. In support of their
submissions, the parties filed their affidavit.
From the admitted facts and the (illegible)
evidence of the parties, it is undisputedly
proved that on the application of the

complainant, the opposite party allotted the
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plot No. 70 Block W-1 Juhi Plan to the
complainant. At the time of allotment, its
value was Rs. 4,41,925.62. The complainant
in compliance of the said terms of the
allotment letter, deposited an amount of Rs.
1,10,481.40 on 06.06.1984 with the Punjab
and Sindh Bank. On the allotment proposal of
the complainant and on depositing the 1/4™
amount i.e. Rs. 1,10,481.40 in compliance of
the allotment proposal by the complainant, a
contract/ agreement was executed in between
the complainant and the opposite party. In
compliance of this contract/ agreement, the
complainant deposited an amount of Rs.
1,10,481.40 with the account of opposite
party No. 2 in Punjab National Bank. Thus the
complainant is entitled to (illegible) in

compliance of the said allotment contract/
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agreement with the opposite party. In these
facts, the complainant is the consumer under
section 2(d) (2) of the Consumer Protection
Act and he is totally entitled to file the suit/
case before this Forum. Accordingly, this point
is decided in favour of the complainant and

against the opposite party.

Point Nos. 3 and 4: It has been decided in
point No. one that there is an allotment
contract/ agreement in between the
complainant and the opposite party No. 1
regarding the disputed plot, which is binding
to both the parties. The opposite party has
submitted that the complainant as per the
terms of the allotment, was supposed to pay
1/4" amount i.e. Rs. 1,10,481.40 within a
month of the allotment, which was deposited

by the complainant. After paying the said

620



621

146

amount, the complainant was silent for 12
years and after a long gap of period,
presented an application in the year 1996 to
deposit the balance amount. The statement of
the opposite party is true and correct that the
complainant has not deposited the aforesaid
balance amount for 12 years, but it was also
the liability of the Opposite Party to inform
the complainant during the said period of 12
years to deposit the balance amount and if
the complainant would not have paid the
amount despite the reminders of the opposite
party, then the opposite party would have
sent a notice to the complainant regarding the
termination of the contract/ agreement and on
getting the response from the complainant,
the opposite party by considering on it,

dismiss the contract/ agreement. Thus the
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opposite party was also remained silent for 12
years after depositing 1/4'"" amount after the
allotment order. The opposite party has not
taken any of the action out of the aforesaid
actions. The contract/ agreement could
neither terminated automatically on remaining
silent by the parties for 12 years nor the
opposite party gets any one sided right to
dismiss the contract/ agreement. As per the
terms of the allotment letter, the opposite
party neither sent any notice till date to the
complainant reminding him to deposit the
balance prescribed amount nor sent any
notice to dismiss/ cancel the contract/
agreement, while the complainant kept on
requesting the opposite party continuously
after the year 1996, for making the balance

lump sum amount. He sent the letters on
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22.03.97 and 22.12.98 for paying the lump

sum amount.

It was also decided in the proposal No.
81/ 38 of the Board’s meeting of the Opposite
Party No. 1 that by dismissing the allotment
issued in favour of Smt. Karma Devi Memorial
Public School vide the proposal No. 77/ 7
dated 05.08.1998, the allotment previously
issued by the Authority in favour of Jawahar
Vidhya Samittee vide the proposal No. 38/ 39,
be continued with the prescribed terms. This
proposal was passed by the Board of Opposite
Party No. 1 on 05.06.98. Thus contract/
agreement effective as per the terms of the
allotment letter executed in between the
complainant and the opposite party No. 1, its
fact and the circumstances and the said

proposal of the Board are effective and are
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binding to the parties. The opposite party is
also binding to comply the said contract/
agreement. The opposite party by not giving
any response to the |letters of the
complainant, the special officer of the
opposite party No. 1 by sending a letter dated
22.12.2001, instructed to pay the total
amount of Rs. 71,28,500.94 alongwith
interest on the market value of Rs.
34,60,288.20 by 31.12.2001. This reply of the
opposite party is against the terms of the
allotment. Thus it is illegal and invalid in view

of the law and Board’s proposal.

As per the submission of the complaint,
the complainant sent an application dated
22.03.1997 to the Joint Secretary of the
Opposite Party holding that the 1/4"" amount

of the allotted plot/ land has been deposited
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and wants to pay a lump sum amount of the
balance amount, so by granting the
permission of depositing the sump sum
amount, the plot be registered in their name
so that by approving the map of the school
building, they can construct the building on it.
Prior to this, the complainant did not send any
application to the officers of the opposite
party for depositing the balance amount. The
parties were knowing the outstanding amount
of Rs. 3,31,444.22. On 22.12.1998, the
complainant sent a letter for the information
of interest only. The complainant institute
presented an application for depositing the
lump sum amount alongwith interest. On the
application dated 22.03.97 of the
complainant, in case the opposite party would

have informed the complainant to pay the
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outstanding amount alongwith 10 percent
interest as per the terms of the allotment
letter, the complainant institute would have
paid the same. But the officers of the opposite
party due to their lethargies and ignorance
did not inform the complainant institute about
the outstanding amount alongwith interest in
their reply dated 23.03.97. So the
complainant institute did not pay the
outstanding amount by 22.03.97. In such
circumstances, the complainant institute is
only liable to pay the outstanding amount
alongwith interest to the opposite party by
23.03.97 at the interest rate prescribed in the
allotment letter at the time of the allotment
i.e. @ 10 percent. After 25.03.97, the
complainant institute continuously tried to pay

the lump sum outstanding amount alongwith
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interest, but the officers of the opposite party
never informed the complainant by calculating
the interest amount. Thus the complainant
institute could not deposit the amount
alongwith the interest. Thus the complainant
institute is not responsible to pay any interest

amount after 22.03.97.

The opposite party No. 1 by not
demanding the principal amount and the
interest on it from the complainant as per the
terms of the allotment Iletter, has on
22.11.2001, illegally demanded an amount of
Rs. 71,28,500.94 from the complainant and
hence has committed the service deficiency.
Accordingly, by disposing of both the
aforesaid points, it is hereby decided in favour

of the complainant and against the opposite

party.
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Point No. 5: On the basis of the conclusions of
the point Nos. 1, 2, 3 and 4, the consumer
complaint of the complainant institute is liable
to be admitted. By depositing the outstanding
amount of Rs. 3,31,444.22 out of the principal
amount at the time of allotment of the land,
alongwith the simple interest at the rate of 10
percent from the date of land allotment i.e.
11.05.1984 till 23.03.97, the complainant is
entitled to execute the registration of the plot

and possess the land in its favour.

ORDER
The consumer suit of the complainant
institute is hereby admitted. The opposite
party No. 2 is hereby instructed that by
obtaining the lump sum 3/4" outstanding

amount of the disputed Iland of Rs.

628
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3,31,444.22 alongwith the annual interest at
the rate of 10 percent from 11.05.1984 till
23.03.97 from the complainant institute within
a month, hand over the possession to the
complainant by executing the registration
within 2 months. In case the complainant fail
to deposit the lump sum outstanding amount
with the account of the opposite party within
one month, the complainant will also pay the
annual interest @ 21 percent on the said
amount from the date of judgment. Both the

parties will bear its litigation expenses.

Sd/- Sd/- Sd/-
Kohlata Mishra, K.K. Gill, S.K.S. Senger,
Member Member Chairman

District Forum Kanpur Nagar District Forum Kanpur

Nagar

Dated: 19.12.2003
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ANNEXURE R-10

STATE CONSUMER DISPUTED REDRESSAL

COMMISSION, UTTAR PRADESH, LUCKNOW

Appeal No. 165 of 2004

(Against the judgment and order dated
19.12.2003 passed by the Ld. District
Consumer Disputes Redressal Forum, Kanpur

Nagar in the Complaint No. 1222 of 2002)

IN THE MATTER OF: -

Kanpur Development Authority through its

Vice Chairman ... Appellant
Vs.

Jawahar Vidhya Samittee, through Shri

Bhudhar Narayan Mishra, resident of house

No. 113/ 84, Swaroop Nagar, Kanpur Nagar

...Respondent
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Before:
1. Ld. Shri Chandra Bhal Srivastava,
Presiding Member

2. Ld. Smt. Bal Kumari, Member

Shri N. C. Upadhyay - Ld. Counsel for the
Appellant
Shri J. N. Shukla - Ld. Counsel for the

Respondent
Dated: 03.07.2015

Pronounced by Shri Chandra Bhal Srivastava,

Member (Judicial)

JUDGMENT
The present Appeal has been filed against
the judgment and order dated 19.12.2003
passed by the Ld. District Consumer Disputes

Redressal Forum, Kanpur Nagar in the
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Complaint No. 1222 of 2002, wherein the Ld.

District Forum by admitting the complaint of

the complainant, has passed the following

order: -

“The consumer suit of the
complainant institute is hereby
admitted. The opposite party No. 2 is
hereby instructed that by obtaining
the lump sum 3/4™ outstanding
amount of the disputed land of Rs.
3,31,444.22 alongwith the annual
interest at the rate of 10 percent
from 11.05.1984 till 23.03.97 from
the complainant institute within a
month, hand over the possession to
the complainant by executing the
registration within 2 months. In case

the complainant fail to deposit the

632



633

158

lump sum outstanding amount with
the account of the opposite party
within one month, the complainant
will also pay the annual interest @
21 percent on the said amount from
the date of judgment. Both the
parties will bear its litigation

expenses.”

The brief facts of the case is that the
complainant Jawahar Vidhya Samittee
submitted an application before the Kanpur
Development Authority for opening the school.
On the basis of the said application, the plot
No. 10 W/ 1 admeasuring 5138.67 sq.mtr.
was allotted under the block plan Juhi for 99
years at the rate of Rs. 86 per sq. mtr. with
the rent of Rs. 10 per year, wherein the

complainant was supposed to deposit 1 / 4"
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amount of the total premium i.e. Rs.
1,10,481.40 within 30 days of the allotment
or 3/4™ amount alongwith 10 percent interest
in 6 years in 12 half yearly installments. The
complaint on 06.06.1984 i.e. within a month
of receipt of the allotment letter, deposited an
amount of Rs. 1,10,481.40 with the account of
the Opposite Party Kanpur Development
Authority in Punjab and Sindh Bank. The
complainant time and again kept on enquiring
the Kanpur Development Authority about
depositing the balance 3/4'™ amount, but the
complainant did not get any Iletter for
depositing the balance amount. Finally after
running for 12 years, the complainant filed a
written complaint, still the balance 3/4"
amount i.e. 3,31,444.22 was not taken from

the complainant, rather with the departmental
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conspiracy, the plot allotted to the
complainant was allotted in favour of another
institute viz. Smt. Karam Devi Memorial Public
Girls School, against which, the complainant
filed a representation, wherein by admitting
the representation of the complainant, revived
the earlier allotment in favour of the
complainant by cancelling the allotment made
in favour of Smt. Karam Devi Memorial Public
Girls School. The opposite party Development
Authority neither recovered the balance
amount not gave the possession of the
allotted plot to the complainant, nor executed
the necessary deed, rather in order to harass
the complainant, sent a notice dated
20.11.2001 to deposit Rs. 31,60,288.20 and
again sent a notice to deposit a sum of Rs.

71,28,500.94. Finally, the complainant filed a
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complaint before the Ld. District Forum. The
Ld. District Forum by considering the evidence
of the parties, admitted the complaint as per
the above by finding the service deficiency of
the Opposite Party Kanpur Development
Authority. Being aggrieved, the opposite Party
Kanpur Development Authority has filed the

present Appeal.

It has been primarily held in the grounds
of the Appeal that as per the allotment letter,
the complainant has not made the payment of
3/4™ amount within the prescribed period of
time and so his plot has been first cancelled,
which has been revived in favour of the
complainant. In such condition, the
Development Authority is entitled to recover
the interest alongwith the cost of the plot on

the market rate and the impugned judgment
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and order passed by the Ld. District Forum is

erroneous.

We have heard the argument of the Ld.
Counsels of both the parties and have perused

the record.

On perusal of the record, it is clear that
both the parties have admitted that the
disputed plot was allotted in favour of the
complainant and the complainant had
deposited 1/4'" amount i.e. 1,10,481.40 with
the account of the opposite party within 30
days of the allotment. On perusal of the
record, it is also clear that there is neither
any correspondence amongst both the parties
for 12 years of the allotment regarding the
balance 3/4'™ amount nor the possession of

the allotted plot has been given to
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complainant. In this regard, it has been
submitted by the complainant that
complainant time and again kept on
contacting the office of the opposite party,
but no necessary instruction was given. It is
clear from the correspondence amongst the
parties in the year 1995 that possibly due to
loss of the documents relating to the
allotment of the complainant in the office of
the opposite party Development Authority, it
was not available so the complainant was
asked to re-file the copies of all the
documents relating to the allotment in the
Department and possibly due to non-
availability of the document of allotment in
the interest of the complainant, the plot
allotted to the complainant was allotted to

another institute. On filing the representation
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by the complainant in this regard, the
allotment issued in favour of the complainant,
revived. The Development Authority did not
take any action regarding recovering the
balance 3/4™ amount of the plot for 12 years
of the allotment which shows the
irresponsibility and service deficiency of the
Kanpur Development Authority. The
complainant after continuously contacting
orally, took the written action in the vyear
1996. Allotting the plot allotted to the
complainant, to any other institute shows that
the Development Authority intentionally under
conspiracy did not recover the balance 3/4'"
amount from the complainant so that the plot
allotted to the complainant can be given to
any other. This act of the Kanpur

Development Authority is neither only the
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service deficiency, rather shows the
inappropriate trade practice. In order to
harass the complainant, the Kanpur
Development Authority firstly issued the
notice to deposit Rs. 31 lacs and later on
issued the notice to deposit Rs. 71 lacs, which
had no justification, because the complainant
was always ready to get the possession of the
plot by paying the balance amount as per the
contract/ agreement. It is also relevant to
point out that the complainant Jawahar Vidhya
Samitte had taken the plot in question to
open the school and the said plot was allotted
in the year 1984. In case the complainant
would have given the possession of the plot
on time, the education institution would have
constructed till now and the students would

have got the education through the
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institution, but due to the fanatic of the
Development Authority, this has not been
possible, while around 30 years have lapsed
after the allotment. The Ld. District Forum
keeping in view the entire circumstances of
the case, have also charged 10 percent annual
interest on the balance 3/4% outstanding
amount of the land of Rs. 3,31,444.22 from
11.05.1984 till 23.03.97, which is in
accordance with the terms of the allotment.
The Development Authority has intentionally
not recovered the amount after 22.03.97, so
they are not entitled to get the interest for

the said period.

On the basis of the aforesaid
consideration, we reach on the conclusion that
the Ld. District Forum by considering all the

facts in detail, concludes on the basis of the
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reliable evidence that there is a service
deficiency of the Development Authority by
not giving the complainant the timely
possession of the plot allotted to the
complainant and not recovering the balance
amount, and we are also of the opinion that
there is no any option of interference in the
judgment and order passed by the Ld. District

Forum.

Thus there is nothing in this Appeal and

the present Appeal is liable to be dismissed.

ORDER
By dismissing the present Appeal, the
judgment and order dated 19.12.2003 passed
by the Ld. District Consumer Disputes
Redressal Forum, Kanpur Nagar is hereby

confirmed.
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The Appellant would separately pay an
amount of Rs. 5,000.00 (Rupees: Five
thousand only) to the Complainant/

Respondent, as the Appeal expenses.
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The certified copy of this judgment be

accordingly provided to the parties free of

cost.

Sd/- Sd/-
(Chandra Bhal Srivastava) (Bal Kumari)
Presiding Member Member
(Judicial)

Court -2

(TRUE TRANSLATED COPY)
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645 170 ,yNEXURE R-11

NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION
NEW DELHI

REVISION PETITION NO. 3201 OF 2015
(Against the Order dated 03/07/2015 in Appeal No. 165/2004 of the State Commission Uttar Pradesh)

1. KANPUR DEVELOPMENT AUTHORITY

Versus
1. JAWAHAR VIDYA SAMITI

THROUGH SRI BHUDHAR NARAYAN MISHRA, 113/84,
SWARUP NAGAR, KANPUR NAGAR,

KANPUR
UTTAR PRADESH Respondent(s)

BEFORE: &nbsp
HON'BLE MRS. JUSTICE DEEPA SHARMA ,PRESIDING MEMBER

For the Petitioner : Mr. Raman Yadav, Advocate

For the Respondent :  Mr. Syed Mehdi Imam, Advocate

Dated : 28 Nov 2019

ORDER
1.AAA A AA The present revision has been filed against the order dated 3.7.2015 of the State
Commission in Appeal No.165/2004 whereby the appeal field by the petitioner against the order of the
District Forum dated 19.12.2003 allowing the complaint of the respondent (hereinafter called a€cethe
complainanta€0), was allowed.

AAAAAA

2.A A A A A A The brief facts of the case are that the complainant submitted an application to the
petitioner for allotment of the land for starting a school thereon. A plot No.70W/1 under the Juhi Scheme,
Kanpur having area of 5167

2-

sq. meter at the rate of Rs.86/- sq. meter for 99 years lease at the rate of Rs.10/- per month rentA was
allotted to the complainant. The complainant had to deposit 1/4 th of the amount i.e. Rs.1,10,481.40 of the
total premium within 30 days of the allotment and the balance 3/4 th of the amount @ 10% interest in six

years in 12 biannual installments. The complainant after receiving the allotment letter deposited the 1/4 th
amount with the petitioner on 6.8.1984 i.e. within the stipulated period of 30 days. Since the possession
of the plot was not given to the complainant and since his request to receive the lumpsum alongwith
interest, if any, was not acceded to and since his communications were not replied by the petitioner,
learning that the subject plot was allotted to some other person, he filed the complaint.

AAAAAA

3.A A A A A A The defence of the petitioner had been that since the complainant had not complied with
the terms and conditions of the allotment letter and had not deposited the money as required, he had no
cause of action in his favour and the complaint was liable to the dismissed. It is further contended that a
letter dated 28.11.1998 was sent to the complainant which he received on 2.12.1998 whereby it was
asked to deposit a sum of Rs.30,60,228.20 towards the allotted plot but the complainant failed to deposit

file:///Users/gauravarora/Downloads/Rp%203201_2015%20(28-11-2019).html Page 1 of 4
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the same. On these contentions, it was submitted that the complaint was liable to be dismissed. The
parties led their evidences A before A the A District A Forum. A After A hearing A the A parties the
District

3-

Forum vide its detailed order rejected the contentions raised by the petitioner and allowed the complaint.

AAAAAA

4. A AAAAA This order was impugned before the State Commission. Before the State Commission
the plea taken was that it was the complainant who had failed to comply with the terms and conditions of
the allotment letter and hence he was not entitled for any relief and that the complaint was liable to be
dismissed. After hearing the arguments of the learned counsels for the parties and re-appreciating and
reassessing the evidences on record, the State Commission has held as under: -

a€w The complainant after continuous oral contracts, taken up written proceedings in the
vear 1996. The allotment of plot to the other society without cancelling the allotment in
favour of the complainant, denotes that the development authority, knowingly and

intentionally in pursuance of conspiracy, did not realize the remaining 3/4 th gmount from
the complainant so that by one or other manner, the plot allotted to the complainant, may
be allotted to any other one. This act on behalf of Kanpur Development Authority, not only
is deficiency in service but also shows illegal practices on its part. The development
authority with intention to harass the complainant, first issued notice directing to deposit
Rs.31 lakh and then again issued notice directing to deposit Rs.71 lakh which was fully
inappropriateA since the complainant continuously by depositing the remaining amount
for the allotted plot as per the contract was willing to take possession of the same. It is
also pertinent to mention here that the complainantA Jawahat Vidya Samiti got allotted
the aforesaid plot for opening up of a school and the aforesaid plot was allotted in the
year 1984. If the plot would have been allotted to the complainant within time, the
educational institution might have been constructed up till now and the students might get
education from the school but due to the cussedness on behalf of the development
authority it could not be

4

possible while about 30 years have been elapsed after allotment of the plot. The District
Forum after considering the entire circumstances of the case directed to realize the

remaining 3/4 th amount of Rs.3,31,444 .22 with interest of 10% for the period from
11.5.1984 to 22.3.1997 which is in accordance of the conditions of the allotment. The
Development Authority intentionally did not realize the amount after 22.3.1997. Therefore,
it is not entitled to realize the interest for that period.

AAAAAA

5.A A AA A A The State Commission dismissed the appeal. This order is impugned before me. The
contention is that since the complainant had failed to comply with the terms and conditions of the
allotment letter it is not entitled for any relief. My attention is drawn to the allotment letter dated
11.5.1984 and it is argued that as per the terms and conditions mentioned therein, the complainant was to
make the payment which he had failed to do. The terms and conditions of the allotment letter are
reproduced as under: -

a€w I.AAAA Inthe beginning the agreement to lease would be executed with the
society and the time which would be fixed for construction would be two years.

file:///Users/gauravarora/Downloads/Rp%203201_2015%20(28-11-2019).html Page 2 of 4
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2AAAAAA After issuance of the allotment letter, the society will have to deposit 1/4 th

amount of the total premium within 30 days of issuance of allotment letter.

AAAAAA

AAAAAA

4AAAAAA Ifthe society constructs the building as per the map passed by the
authority, then regular lease deed would be executed.

AAAAAA

AAAAAA

6. AAAAAA Incondition of violation of the aforementioned conditions, the authority
would have right to take back the allotted land.a€01

-5-
6.AAAAAA Ttis apparent that the first condition of this letter is that the petitioner had to execute
lease deed in favour of the society and on enquiry it is admitted by learned counsel for the petitioner that
no agreement to lease was executed in favour of the complainant. Therefore, it is clear that it is the
petitioner itself had failed to adhere to the terms and conditions of the allotment letter. As regards other
contentions relating to payment of balance money is concerned, there are concurrent findings on this
issue by both the Fora below which clearly says that the complainant is not responsible for such default.
These findings are based on the evidences led by the parties.

AAAAAA

7.A A A AAA The jurisdiction of this Commission under Section 21 (b) of the Consumer Protection
Act, 1986 is very limited. This Commission is not required to reassess or re-appreciate the evidences and
substitute its opinion to the concurrent findings of fact by the Fora below. It was so held by the

Hona€™ ble Supreme Court in the case of Mrs. Rubi (Chandra) Dutta Vs. M/s United India Insurance
Co. Ltd. (2011) 11 SCC 269 A has held as under: -

AAAAAAA

a€wl3 AAAAAAA Also, it is to be noted that the revisional powers of the National
Commission are derived from Section 21 (b) of the Act, under which the said power can be
exercised only if there is some prima facie jurisdictional error appearing in the impugned
order, and only then, may the same be set aside. In our considered opinion there was no
jurisdictional error or miscarriage of justice, which could have warranted the National
Commission to have taken a different view than what was taken by the two Forums.A The
decision of the National Commission rests not on the basis of some legal A principle A that
A was A ignored by the Courts below, but on a

-6-

different (and in our opinion, an erroneous) interpretation of the same set of facts.A This is not
the manner in which revisional powers should be invoked A In this view of the matter, we are
of the considered opinion that the jurisdiction conferred on the National Commission under
Section 21 (b) of the Act has been transgressed.A It was not a case where such a view could
have been taken by setting aside the concurrent findings of two fora.a€]

AAAAAA

8.A A A A A A Same principle has been reiterated by Hona€™ ble Supreme Court in the case of
Lourdes Society Snehanjali Girls Hostel and Ors. Vs. H & R Johnson (India) Ltd. and Ors. (2016 8 SCC
286 wherein Hona€™ ble Supreme Court has held as under:

file:///Users/gauravarora/Downloads/Rp%203201_2015%20(28-11-2019).html Page 3 of 4
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G€w23. TheA National Commission has to exercise the jurisdiction vested in it only if the
State Commission or the District Forum has failed to exercise their jurisdiction or
exercised when the same was not vested in their or exceeded their jurisdiction by acting
illegally or with material irregularity. In the instant case, the National Commission has
certainly exceeded its jurisdiction by setting aside the concurrent finding of fact recorded

in the order passed by the State Commission which is based upon valid and cogent
reasons.a€]

AAAAAA

9.A A A A A A The petitioner has failed to point out any miscarriage of justice or that the findings are
perverse 1.e. not based on the evidences. I found no reason to interfere in the impugned order. The
revision petition has no merit and the same is dismissed.

DEEPA SHARMA
PRESIDING MEMBER

file:///Users/gauravarora/Downloads/Rp%203201_2015%20(28-11-2019).html Page 4 of 4
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174 ANNEXURE R-12

ITEM NO.15 Court 4 (video Conferencing) SECTION XVII-A

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

SPECIAL LEAVE PETITION (CIVIL) Diary No(s). 24590/2020
(Arising out of impugned final judgment and order dated 28-11-2019

in RP No. 3201/2015 passed by the National Consumers Disputes
Redressal Commission, New Delhi)

KANPUR DEVELOPMENT AUTHORITY Petitioner(s)
VERSUS
JAWAHAR VIDYA SAMITI Respondent(s)

(FOR ADMISSION and I.R. and IA No.118430/2020-CONDONATION OF DELAY
IN FILING )

Date : 15-12-2020 This petition was called on for hearing today.
CORAM :
HON'BLE MR. JUSTICE UDAY UMESH LALIT

HON'BLE MR. JUSTICE VINEET SARAN
HON'BLE MR. JUSTICE S. RAVINDRA BHAT

For Petitioner(s) Mr. Raman Yadav, Adv.

Mr. Yagyawalkya Singh, Adv.

Mr. Utkarsh Sharma, AOR
For Respondent(s) Mr. Manish Shukla, Adv.

Mr. Rameshwar Prasad Goyal, AOR

UPON hearing the counsel the Court made the following
ORDER
As there 1is delay of 253 days in filing the Special Leave

Petition and the explanation offered in support of the prayer for
condonation is far from being satisfactory, we refuse to condone

delay. Consequently, the SLP stands dismissed on the ground of

delay.

(INDU MARWAH) (VIRENDER SINGH)
COURT MASTER (SH) BRANCH OFFICER
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ANNEXURE R-13

Office of Joint Secretary Zone-3,
Kanpur Development Authority, Kanpur
Letter No. D/2503/Sale Zone-3/ K.D.A./ 2020-21 Dated 11/01/2021
To,

Jawahar Vidha Samiti by Manager, Shri Gughar Narayan Mishra,

Address:- 117/461, Block-O, Geeta Nagar/ Naveen Nagar,

Kakadev, Kanpur Nagar
Subject- Regarding Plot No.- 70, Block-W/1 allotted to the school, Scheme- Pratham Juhi
Kanpur.

Sir,

Please in regard of the SLP which was filed in accordance to law for the above
subjected plot was dismissed by the Hon’ble Supreme Court, New Delhi in compliance with
the order number-1222/2002 Jawahar Vidya Samiti i.e. Kanpur Development Authority dated
19.12.2003 filed in the District Consumer Commission, Kanpur Nagar, the Vice Chairman

has given approval for Registration on depositing the following amount on 11.01.2021:

Outstanding Amount Rs. 3,31,444.22
10% Interest

Dated 11.05.1984 to 22.03.1997 (154.11 Months) Rs. 4,26,366.16

10% Pattabadha Rs. 44,193.00

Miscellaneous expenses Rs 1,000.00

Grand Total Rs. 8,03,003.38 i.e. Rs
08,03,004.00

Therefore, the above amount should be deposited in the Authority Fund immediately and a
photocopy of the certified should be sent. 64,000.00 and 50.00 stamp papers and get the

amount executed in favour of the institution.

Yours truly



651 176

Joint Secretary
Zone 3

Copy:- Shri Yogendra Singh Sisodia, Advocate, Court Ghegthar No. S/ ineligible Pratham tal,
new building Civil Court Compound, Kanpur Nagar, with the intention that the hon’ble court

may kindly inform at its level.

Ineligible
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ANNEXURE R-14

 We. the KANPUR DEVELOPMENT.
AUTHORITY, KANPUR Jawabar Vidya Samit
Throagh its Directar Shri Sudblr'Skulda %o, Late
S.NP. Shulds Addrexs. 117461, Blogk- O, Gesta
Nagar/ Naveen Nagar Knkn@ieo, + Kanpur Nagar
have cxecuted a LEASE DEED dqted.??ﬁ??ﬁ...'on
the ferm and conditions in the print and hava paid the
stamp duty of Rs 64,000.00 by means of these stamp .

CF 615520
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We; the KANPUR  DEVELOPMENT
AUTHORITY, KANPUR Jsweber Vidyd Samit
Through its Director Sbel Sadbir Sbukla S/o, Lute
SN.P. Shukla Address 117/461, Biock- .0, Geeta
V- Nagor/ Naveen Nagar Kaladeo, “Kpopur Nagar
1 -have exéoiited o LEASE DEED dbt0d.s.omuscnsnara
. " 'the'term- and condltfons - tn the prit snd havo paid the
" .. ¥ stamp duty.of Rs 64000.00 by mieanis of thess sugmp
: : :hcc(s whlch maunched to the documnt

Read propared by
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¥
8 '

Wc, te KANPUR DBVBLOP\{PNT
A\UTHORKTY. KA}-.PUR anshtr Vldya samm
'l‘hrough Uis Pirector Shrl Sudhir Slmyxla $/o, Late
S.N.D. Shukla Addiess 1171461. Block~ 0 Geeta,

% Nagat/ Naveen' Nagar J(almdeo. Kaupu)- Nagaf -
’havc exccuted o LEASE DEED dajed ... v O, N
rhe ze:m ‘and condlifons inithe ptinf snd’ luwe pmd che
mmp duty of Rs 64.000.00 by meuu of lhp!ﬂ s(gmp
shnete \\hkh aro a!!aclxet! mhe doﬁumm .
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™ ;xim UTTAR vgmnnsﬂ DL 577573
§
R We,. ihe - KANPUR. DEVELOPMENT
A AUTRORITY, xANp(m Sowaliar’ gy Samity
i 'rhmugh its Duulnr Shvi- Sudlur Shukla Sfo, Late T -
B "SNP Shulde ‘Addreis 117461, Block.’ O, .Gasty ok
l ) Nagarl Navean Nagar- Kakadeo, Knupm‘ Nogar
g " have’ cxccuted 3.LEASE DEED daicd.... wie OR .-
o tho torm and conditions in the prlnt and have paid the
F . stump duty of Rs 64,000.00 by means of these stamip + - " o
By ‘ a)\ms Which et attached 19 the dooument,

H
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SR GTTAR PRADESH .
. it
)
We, . the  KANPUR - DEVELQPWT

AUTHORITY; KANPUR Jawohar Vidya Samit
Through. ite. Director Shri-Sudbir Shulila S/o, Late

SNJ. Shika Address 1171461, Block:-O; Geeta
g Nagar/ _Nivccn Nagar Kakgdeo, Kanpur Nsgar’

have ‘executed 8 LEASE DEED dated. .....vneniaeene .on
, . the ‘term end conditions in the print and have peid the

U stamp guty.of Re 64,000.00' by means of theso stamys
shocts Wﬁlqﬁ wé nnaohpd to thd document,

. S

DL 572739

656
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TR UTIAR BRADESH ¢
i
- } Ve the

KARPUR DEMELOPMENT, -

_AUTHORIYY KANPUR - Jawehar deya Snmlll
. Through 113 Divector Shri Suahlr Shulda §fo, Late
© SN2, Shulds Address ﬂ"ll‘iﬁl; Bloekr O, Geel[
+ Nagar] Naveen Nagar Kukndeo, Konpur Nagu: '

haye executed o LEASE BEED dkh-.ti

the term-and conditions in the print ‘md 'hw paig. \h,a

samp dity of Rs 64,000.00 by meens of d\mu:n'p' e
. sheels whlch are attached 10 the documesit,
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W S UTTAR PRADESH
i
§
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I REH UTTAR PRADESH
‘.
|
_ We, the KANPUR . DEVBLOPMENT
} | AUTHORITY, KANPUR Jawabar Vidya Samlt
1 Through its' Direcior Sbri Sudhir Shukla’ S/o, La:te
SNP, Shukla Address 117461, Dol O, Geeta
' Nagar! Naveen Negar Kakadeo, Kanpur Nagar
j  have'executed a LEASE DEED dateduvwvunurins 0B
the term add conditions i the print and have pald the
s gtamp duty of Rs 64,000.00 by means of these stamp
| sheetiwhlchere atiached to the document,
i
A
f
)
1

184
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IR IR UTTAR PRapESH . pL 572738
|
A
; .
We, the KANPUR  DEVELOPMENT

AUTHORITY, KANPUR Jewaiar' Vjdys - Samit}
Through fts Dircetor Shri Sudhr Shulde Sfo, Late
SNP. Suwkla Address 117451, Block- O, Geeta
Nagar/ Naveeu Nigar Kakadeo, ‘Ksupor Nagar
-have exceuted # LEASE DBED dawd.......,.“..:....:. on
the tero and conditions in the print and bave paid. the

- stgmp duty of Rs 64,600.00" by means of llisse samp
shects which are sached to thodocurment

'

B LI S e —

N
G dgsdugs
- OF .
st "
RO RS

Rl g
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e i Ve
SRR UTTAR PRADESH DL 564881
b
d We,. the  KANPUR  DBVELOPMENT
i AUTHORITY, KANPUR Jawabar' Vidya Samitl
3 Through its Director Shet Sudbir S_hukln; Sio, Late
’ SNP. Shukla Address 117461, Block- O, Geeta
! Nagar/ Naveen Nagar Kakudeo, Kadpur Napar
{ have exeouted a LEASE DRED dated.....unn... N
the term and. conditions in the pelnt and have-paid the

} stamp dugy of T 54,000,00 by means of theso stamp
) shectawhich-irs atached 1o the docoment,
3
§

8

e
| ¥

RRApA
ﬁ " It -,k. )\
“ ' Ay !

§

. . i
T e e e
? \\\ .\"'.f-.wm.w:w.a'/\‘v /

,r..‘_“ SRR a A
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IWT AW UTTAR PRADESH
|
}

We, the KANPUR DEVELGPMENT

AUTHORITY, KANPUR Jawahar Vidga Samitl
Through its Director Shsi Sudnlr Shukls Sfo, Laté

- saNp Shukds Address 117461, Dlock- O, Géeta.*

- Nagar/ Naveen Nager Kakadeo, Kanpur NAgéi'
have exccuted 2 LEASE DEBD dated. i immimmmin 00
tho tesm and conditlons in the print and have pald the

starop duty of Rs 64,000.00 by means of these stamp -

sheets which 4ro altached to the docum¢t,

662
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IR WA UTTAR PRADESH rpotaigry o DLY 564879 z
§
4

.We, the KANPUR DEVELO?MENT

¥ AUTHORITY, KANPUR Jaiwshar Vidya Smﬁm :

Through its Direstor Shri. Sudbir Shukla. 8o; Lage »
¥ SN.D. ShuKa Address 1177461, ‘Biubk-'U,.,Gee'ia",' ,.
3 Nagar/ Naveen Nagar ‘Kakpdeo, Kavpur Nagsr.’
" have exccuted a LEASB-DEED dated, ..
{
X

S
the 1efm and conditions in the prnt and havo.pmd ihe‘ '
samp duty of Rs- §4,000:00 by racans of theso. stagnp . '
- sheats which'aro attichiod 't the document., -'; ‘
8 {/) .
! ‘
i
i
{
i,
!
b,
§
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We, e KANPUR DEVSLOBMBNT

AUTHORITY, KANPUR Jawahat'*Vidys' Samitt
Through {ts- Director Shrl Sudhir Shukla Sio, ‘Late

S.NP: Shukla Address. 117/461, Block. 0; Geeta .

Nagar/ Naveen N;gnr Kakadeo, Ka'npﬁr Nagar
have exeeuted @ LEASE DEED ¢aled. . oumumunns OB

1hc'lor}n.:m£; oonditions in the’ print and have paid, the:

stamp duty of Re 64,0“06.00 by means of thess stamp
sheets which are attached 10 the document,

664
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We,o  the KANPUR "DBVBLDPMENT'

AUTHORITY, KANPUR' Jawiisy" *Wiya“Somit
* Through Ms Direétor Shri Sudhir Shukhy'8/o, Late -

S.N2. Stuklz Address 117461, Block- 0, Geetn

Nagar/ Naveen Nagar Kaksdeo, Kanpur Nagar

have canned » LEASB DEED dated,............ . Oh.

) lmn and eondmom in the print and have paid the
.- tainp duty of Ry 64,000 Q0 by moans of thess stamp '
* sheets wh!ch ard attashed to the document, ,
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We the KANPUR DEVELOPMENT
AUTHORITY, KANPUR Jawshar Vidya Simiti
Through iis Director Shri Sudbir Shulda S/o, Late
S.N.P. Shokda Address 117/461, Bloek- 0, Geeta
Negar/ Nayeen Nogar Kaksdéo, Koupur Nagap
have éxecuted & LEASE: DEED .da%8d:..vurmmevicne 08

the tenm and conditions in the print end have paid the.
stamp duty of Rs 64,000.00 by meaas of these stanys

sheats which are attached to tho documest.

Deed prepared by,

666
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S T UTTAR” RADESH
P
.
¥

| We .te KANPUR  DEVEEOPMENT
AUTHORITY, KANPUR ' Jawshar. ‘¥igja _Samitt
Tbrougk Its Director Shrl Sudhlr ShullaSio, Late' |
SNP. Sbukia Address 1170461, Blocl--O, Geeta'
Nager/ Naveen Nagar Kakadeo, ' Kanpur Nagar
have exscuted‘a LEASE DEED -dated...uwmurniins 00
‘the term dnd conditions in the print and have pdd'd.hu
statnp duty of Ra 64,000.00 b{e means of thesc'.stan_{p;_
sheets which are attached to the document.
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© We, the KANPUR DEVELOPMENT

‘ AUTHORITY, KANPUR Jawalar Vidya Samii

! Through its Direcfor Shri Sudhir Shukla-S/o, Lats

j  SNP. Shulda Address 117461, Block- O, Geefa
Nagay/ Noveen Nagar Kakadeo, Kanpur Nagar

' have exscuted a LEASE DEED datedeyiummmunn OD

b the teem ond condltioiis in the print snd have paid the

' stamp duty of Rs 64,000.00 by mesus of these stamp

i sheets which are aitaéhed to the dogument.

§

!

i
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mLmDMW°nui.“"""“"'."""“‘"'tb'll day Ofunuununny-vul---num hma Yo

betwedn ; i in sfter called the

S nooe m B pie i m.t A\m\ﬂﬂm K‘npw hom v

it oy Vs i o don ot il gy
of the.one:part, and: wd Jawahar Vidys Sawitl Through li‘s Director Shrl Su o u K: /o,
Late SNUP, Stiukla Address 117/461, Block- O, Geel Nagss/ Maveen Nagar X dw:, upar
Nagar hereihafter-called the laasgo (which exprecsion shall, unless the .GQDM‘( d&;f’ t}i»{h&: 2dnatt
" Includes hisher holrs wcep\xton.{m{amwn. representatives and permitied assigns) of other pan,

WRERBS A under the provision of Uttar Predesh urban plxmnm'g & Dovelopment Act X] of
1973 relating to \hs disposal &N:undln; sl tho Dovelopment Autharity has egrood 1o deaniso and
lessoo had agreed to take oa lease, G plot of tand hervln afler desoribed on the terms and conditions
hereln after sppearing for the purpose of constructing A Primary School Bullding according to the
standard Daalgn & 8ot Back And bullding plan. to bo approved by the Vice chalrman of the

developmant Authérity and WHBREAS such-2s demiss has been confirmed by the predecessor in
Inteest of the Developraent Authority. . ’ )

-

1. NOW THIS LEASE DEED WITHSSRTH AB FOLOWS:
That I consideretion of the promhim of Rs 4,41,925,64 (Repess’ Four' lacs Fofirty Ose
Thousand Nine Hundred Tweaty Five and paisa Sixty Four only) out of which whole amount
of Ry 4,41,925.64 (Rupees Four lacs Fourty One Thousand Nige Eundred Twenty Five and
* paise Slxty Four only) have been paid by the lessee to the dovelopment Authority at the raie of
Rs. B6.00 the receipt where of the developmentAu’thorily both hereby (ecknowledge) Ang the. ||

Land Cost
Interest
Total,

e
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Situated In Blogk wno 8
At Schema No, feheme oY Jubf Kalan

m '.’!Admmnnma 5138.67 Square meter bo tho szme cf fittjo moro or less
3 . ]

On the North Yy : 40,00 Foet Road
Ou the south by : Plod Nox T0A
Ox theRast byt ¢0,00 Feet Road

Ou the West by 1 40,00 Reet Road
In the agiached plan {6 Hold the

And which sald plot of Land {s more cleasly dallnasted and showa : v
seid plot of land premlsey (Herelnafter rofimed to es ¥ the demlsed premises”) with toeir
appurtenanced yato the leakee for the-terms of 90 (Ninety) years from the dato of this Leasso

(hareinafier calkd “the sald tirm™) except and always .

_ Rescrviog tothy Development Authorlsy.
v A, ATlght to Iny water mains, dralng, sewers gr eloctric wires undar for over the demised
premises if desmed by the Vies-Chalman of the Developmens Authority in developing tho

ares,

B. Full rights ead tide to al mires. aod mierals in and uader the demised premnises or any part

thereof. ol . i
C. In consldaration of leass rent amounting to R 44,193.00 (Rupees Forty Four 'nons;nd ’
.In

One Huindred Ninety Three) oqual to 10% of the total amount of preotum having pal
i 86, dated 23-10-1986 for the eotirg

advance in purseance with G.0. No. 67957115 80 N I-

riod of I :
: %esﬁ:v:nmo mmmwmﬁmm 1222, /2002 WATERY
oy TRy TaM B Re wiRwvr X afer skw Rw 15.12.:2009 ¥ qvany

Mo I BuRry fRare WRnN i waMe # dftnr dw wWo 185,/2006. 4
TR0 WrAd awi T R F it Rlte AT Homr-3201 /2016 TN TWp
TERs I % Rt ¥ m vhotando (i) st Aww 24500 /2020
améoxo m&uﬁ/&mwﬁﬁmwwmmm
FYY AR ¥ 19122008 @ SUTE H SUER] WOAW B N
A 11012021 3 WR T TRy T TR SRS e & srdam. @

wr v &)

- 2, AND THE {ESSET DEED HEREGY COVENANT WITH THE DEVELOPMENT AUTHORITY IN.THE MANNER
FOUOWING: - .
prepsred ‘by.

Pafna Ko
Rugd. 1oy 15659
o $), e YN

LINTR L

=

670
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Scheme .no'.ll Juhi Kalan

R i the dats of such
Fides ofl er avaulable hore uider to recover.the whole of the premium duc on
.(bgefﬁl\t'or 6 revover only the iktellment or installments In respoct of which the default has

been made togeder With cost'snd Interests st K—X-—R—pescant per anaum oo tad

' i f recovery
nstallments i arreass up (o date of realization, Such dues besides other means o
.shall Ao m':W«muBh the manner provided uader section 40 of the-urtbar planning &
Dovelopmeont Act X1 of 1973,

B, That the bolldlag to bo constructed on the derised premises shall romalp hypothequizd for tao

PAYDIORt OF the yeagly Teass.zent'and the amount of duss Payable.to the Developmens Authordsy
85 provided In cléuse 2 (m), the balanos of the prerium and Interest due thereon and they.ere
bereby hypotheoated Gy tho lasses faver of the Dovelopment Authority and the smount due 85
aforesald shall-constitutps tho fiest charge thareon. - -

C. That the lesseo will pay unto the davelopment authority af"lts office or as otherwise directed, the
said yearly rent clear of a)l dsduction.on the, days in the manner hereln appolnted for payment
thereof and 3F the said yeasly loase tent or part thereof remalns rerasing ‘in amreass , the vice
Chairman of the Dewelopmemt Authority shall duly recover the same togeller
with. ..., :XXX,...... percent interest sad costs, ,

D. That-tho lessee will boar, pay and-discharge a)} rated, taxes, charges and assegement of every -
description which may during the said term be assessed charged or - impousded upon elther on
the, land-lord or the tenant or the occupier in respect of the domieed premlzes or the bullding
erscted thereupon, -

E. Thet the lessee will Gbey und submit to ell byelaws and rules of the Kanpur Devélopment ©
Authorlty, now existing or hereafior to oxlts so £ar s the same are incidental to the possession of
Immovable property or so. far as they effect the health safity or convenience of the oter
{nhsbitants of the place;

‘P, That ths losses will at.histher own'orect an the devalsed praciises in accordance with the plen,
clovation and deslgn, and in p position to be -approyed by the Vice.Chajmman of The
Development Authority in writing and i substemtia) and workman Jike marmer.

A prlmu,: Bcheol Ballding According to the Iayout-design. Sct back & Building plan to be
approved. s

With all necessary zewers, drain and other appurtenances, according the developineat Aythority’s
rules and byolaws In respeot-of dullding , dralns lattlnes -and connection with cewer and wAll
comraenoes the construction 9f sych bullding Within the period of one'year and-will sampletsly
. finlsh the same fit fag habitetlon end vie withln the peflad of two years fram the date of these
prosents or ‘withiz. such extonded period of time es may bo allowsd by VicoChalrman of to
.developm  Authority inwriting,
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g , ‘; ' ::' o ) P ’,,,.‘.
w0k W/L . Schieme no.XY: Juht Kaldn

G. That the Jessen wil| deruleed ldtng at ol
s 35, Ises and the bulldlng
» prom i 8t all Hraes In state of good and
sabstantia} “:?"ﬂ ond in & mi‘uw. oondifipp.tq, bug: satisfuotion of the Viec-Chalrman of the

B e oo il o o g
walls to bem il ot b o ,onclogo Whp deimlsed preruisas by means of boundary
construcied according to o plen and design to b approved by fhe Viee-chairman of + -
the Dovelopment Authority and will carofu gl ottt s
1 That the Jessao will not carofully prescryo lut;h_ walls I good and substantal repalr.
st ey Wi ot maks, or pymnit 1o"bo.made sy alilon-of additoh to tho sed
g3 ot other erscthon b 1o thns baing on.ths deralsed preayfoed o e or permit t0 bo
erocled say now bullding on the demied promlsts without tho prgvious permission fn writing of
the tems of such permssion and tho plan (0 be approved By the Vicrchaiman of the
development Authority and s caso of any deviation fromn Sych tenns or plaa, Will immediately,
Upon recalpt of totlca form the Vics-ohalmman of the developruent Althority , rquising hiavher
80, 0 do porrect such deviation a3 afdresald , end If the leaseq shall neglect 0 comreat the
doviatlon for the space of ano calendar month after the tacelpt of Such noslge they s shall be
Jawtll for the Vice-chajnoan of the devolophent Awhorkty fo ¢avao such dovistion 1o be
:::m'by paying to the dovelopmeak Anthoalty (Whos dechalon shall bo finsl) shall fix in
J. That the lgasze will provido and malntain in g0od ropalrs.a properly constuctzd rosd or peth o
the satisfaction of tho Vice-Chalrman of the Development Authority feading from ths public road
10 the bulkiing to bo ercled on the demised premlses,

" K. That the Jessee will o carry on of pernlt to be camed on e demised premises any Abaoxious
trade or bysiness:whatocver or uss the same or. pemit the school to be used for any ‘ref(gious
pUrpOSE OF any purposo other than A Primary Schoo! Bullding As sforssajd Without tho

previous consent In writing of; the Vice-Chainman of the development Autbority and subject to

such termy and conditicns s thé Vice-chalrmen of the development Authority may impose and
will n0t dg or suffer to be'done. On the demised premises or any part thereof, any act or things
which may be or grow to be grow or done or Rasoags, annoyance or lncoavenlence 1 the
Development Authority or the owners or occuplers of other premisas In thelr neighborhood.

L. Thet the lcsacs Wil In o camo asugn, rolinquish mortgage, sublet, trnsier or part with
possssaloy of any portion lssa than whols of the premlaés nor oquss apy dub division thereof by
metes and bounds or otherwiss
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el W/ll -Scheme noJI Jubi Kalan

: = the Viceahalrman of the dovelopment
ﬁ;g;g;;\;;‘,‘;,"?;;{&fﬁ{m’;"’?&ﬁ ':‘mlgn Bla/mer Intezests 1o the demlzod
premism ot o buldin vaadjug theregd or bolh st whola; end every such tarufer, b
RELIQUISHMENT, morgage of subletting of .the whole of the demised premises or
building or both shall bo subjeot to and the transforess, assignecs or sub-lessee, ghall be
bound by all tho coveannts-and coodltion hareln cantaiped asd ba answerahle'to the Vice- -
‘ »  chalmn of the Deyelopment Authorlty In ll respeot Yierafore, PROVIDED 8iweys that If -
- tho lesscs or hivhes transioreas of penaiitiod assigns, as the caso may ba will assignrd
refinquisb mortgage, subject or tranafer the demised promises o5 & whole for the residue of
the said terra, Helshe will delivor &t hisher own expense to tho Dovelopment Auliority at its
offico and attested copy of tho assignpent, relinquishment, mortgage or tansfer desd
topether with “notioe thereof within o month after & same’ shall have been duly registared
undér the Indlen regirirtion Act or any other smending Statue, .
THAT §UBIBCT TOOTRBR CONDITION HRBRBIN CONATOIN TN CABB SUSBQUENT TRANSFER CR
RELINQUISEMBNT A8 FORBSAID, OF THB DEMISES PREMIGBS WHICH TAKES PLACE B3FORE THE
COMPLETION OF THE BUIING THEREON ACCORDING TO THE PLAN SANCTIONED by the Vice-
Chalman of the davelopment Autliority the: Viee-Chalrman of the development Aythority shall
bo ontitled 1o realize 40 pe. (forty percent) of the difference In he premium recoived and pafd by
then transferor and where the vice-chalrman of the development Authiority has reason o doubt
the genuineness of the premium deelared as rocelve by the transferor. Hoe will o premivm which
wil) bs the rassanable riatkel valne on the date of the proposod transfer, The Vieo-Cheicmap of
the Development Autharity will have the sole option either 1o allow the transfer of the premium
fixed by bim and claim 40 pe. (Forty percent) of the differenco In the phemlum this fixed and the
one pald by the transferor to'the Dovelopment Authority or it raay sectire @ reconveyance of the
Lessee's right in the lend at the promium alleged to have been-obteined by the transferor minus
40(Forty percant) of the difference betwesn the said premium end the premium previously paic
by tranaferor to the Development Authority No Transaction for such tiassfer or Relinquishment *
shall ¢ cntered Into Completed or consldered 10 be valid unless and untll the reascpatle
premium mentioned ebove or the aforesald option to be exercised by the Vice-Chalman of the
Development Authority has been fixed or dyly exarolsed by the Vice-Chaiman of the
Dovelepment Authority has beon patd and parmission 6 transfer to reli qulshment has been guly

given by the Vico-Chalrman of the Davalopmant Autharity.

M
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Bloelkk . o K
« That viic {egsee wij) O ¢ : o §chBMe no.l1 Jﬁl Kalan
and warkmen “"°"‘°"‘b°f"°fﬂ¢emndmbmfmmof|w lopmen
Gvelopmen

fis At.all reasonable gme of the day

torms of the Doed agalnst both of the lassoos. ‘oo

- Tt thelessen vl not ot or peslt to bo ercied on ey past of the domlsed premises sny

stadles, sheds or other struchyra y

of any dascription what over for keeping horses, cattle, doy
Poultry or other aalmals excer In rag | bwed | man of 0o
Development Authority Jn wgcn:w o farw my be ellowtod by tho Vicochalrn of o

 That the lessee will not-exercise hivher apbos of delenmining the fease not bold 4o

Development - Authority responsiblo to meke good-the damags If by’ fire/ terapest/ flood o
violence of amy 6f'a miob.or othor imesistible force, any, materfal phst of the demised preanises
be wholly or partly destroyed or rendered substantislly or permencntly unft to bo used for
restdentlal purposes, e \ :
That the Jossee stiall have no easement right to work-on the sald. property on (o opbold slde of
the demised premisss, ) ' h .

That thefessen I fulty soquadnted wih the provision of the urban land (ceiling and regulaion)
Act 1976, . ’
That the lessee harcby deslares that the fand held, by the leagoo in_any, of the Urban
epglomeratign covered under the urban land (cefling and regulation) Act 1976 in within the
celting limlt on vacant lnnd jmposod by eald dct In the event of the afosesaid plot of land beicg
declared a3 excass vacant land by the comptent Authority uader the Urban land( cejling and
rogulatoo) Aot 1976, Ho shall ablds by the desiston of the Compatent Authority under the Act.
V0 o thomr o Ot - . L
1, ST ¢ it 9 @INR el Tew WANE 4 WOTE OPTY e TR W ow Y Ty BRARY @ vl
© wew ¥ wy ¥ i wen ¥y .
2 w1 wt Apf) B o ¥ e o R Y ¥ R e S W AR v 9 e T Peifte g vim 9
TRATT ooy BT ¥ 2 1w W . K] .
a3 WR i Pifte v w i ok wa @ W wen )
 PRET A AR W W vl ¥ vt Rurrs et 61 SR o] wu aTveae v | . .
& WPT 2R qRtovy ¥ TR, SRR v 3 A T IR ¥ 60 s Re T AR v ) R s B
vy war ¥y ot o 5 ey o @ ¥ e S auet R g e Sy

* ‘Deed prepared by.

PN T
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Scheme no.JT_Juhi Kalan

aock- W/ » '
GREED .w: DECLARED BY AND BETWEDN THE, FARTIES TO

3 M‘W‘,&s G- c .o
\ "TAEAE YRUSENTO AS FOLLOWING! © " oipe e pare ahell have been In the oplnlon
A, Notwidwndng a0 lo incto ?\uttmily (wheso Deaislon shall be firal and

of the Vico-Chalimann of the Deplopment ARG 0 by o o wsder Himsher of

: "by any p
binding) eny breach by tho lessce or ‘ained and on hisher part to be
hero In before contain .
sy one b corentnl o o8 e and wihout peudico 1 te gcrelly ofUis st
gln :; I the lessee transfors, rellaquishes, morigaged o Mw{,—my Fffﬁmo Developraent
r:nl vithout the provious consent In witing of tho Vieo-Chairmen lote Authorlty
?\ th sx%\hs h piovided oz, the lesseo falls to commenoo and completo Authorlty-
usuh ; inafier prd'?ided of, the lesseo falls to commepce and complete the building in the
t}moﬁ cuanner bergln before provided or If the amounts %: im%ﬁm ?mg
2 ¢.rent hereby reserved of s o
BerSoefre caioned . t)m; pait thiets aru. dnl go-i;m “I‘Wmﬂ% for m g:
aps ¢alondar month aBer beooming dus (whether the areatad, shall b vasted, shall bo

the tefm hareby :
. aet) or [fthe Lasseo o mh%l ol for the evelopment Authorlty i

the
vosied, thall be adjudged lnsolvent it
respect of any ,bmgh of agreement) to re-éater the domised or ady part thereof bt the name.
of the whole and thareupon this demised shall absolutely ceate end detennine and the

« Lessee shall not be entitled.

Whatscever provided always that ‘the lossge shall be Bt liberdy to remove ard
epproprizte 0 himselfherself sll building, eroctions and stroturds, if eny madoe by him/her
end all malerials thereof from the demlsed premises afier paylng up all the dues, premivm
and lease rent up fo dte alf ather axes, rates asscssment fhen due and all dameges and otber
dues accruing, .. Development Authority within three moaths from the determination of the
Jease and in Gase of failure on the lessee. part 10 do 50, the building and erection standing on
the demnised premised pramiscs apd all materials thercaf shall vest in the Development
Autharity and the Issses shall them hve no'tight to olaim for thd refumd of the any money’
paid by hinvher to thia Development Authority yp to that time or b claim any compansation

* for the structyres and miaterials put up by hinvher od tho demised premises provided Suther

that if the lessse falls t Camzmenes end tomplets the building in Ghe Sme and mancer herels .
before pmldad’pr._iﬂhp pramises are put 10°ahy U4 other ﬂxgb for w%?o; demise was mmdo. '
mmy dues i arroars the vice-chalreaan of tho. Development Atharlty may, before taking
it e el s G o
ATAgEd at. oLy pe 0l iae phamium‘above mengan ry moth: .
maximum of twefve manths durlng. the ‘breach of the abobe unﬁ‘{?i?n m? ::oﬂ&

. them continues after one recelpt of notjcs ‘
Aoty s cacaof uf;oe ofthe‘mgm :Ii{::Chnlman of the Devslopmant

4
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ek WIL ‘Scheme no.JX Johi Kalan
, _ Jalay

g fepiry of (3) threo montha ruay then roseoter on the'land and deterniing the lease,
B, Aoylowses

¢4 suffered by the devhlopteiit Avitiority'au 4 freah gt of tbe demlsed premlass
for broaches of canditidn wforesald ont the pert 16aees or sy pecson olaiming throngh o
undor himher shall bo tecovaeabie by fis Development Authorlty, o

C. Any notice requiring to ba served hers under shall be ‘deemed to have been sufficiently

sorved on_ tho lestee If loR on the domised ‘premises and signed y- the Anubhsgiya

* AdblkarySshayak Nagar Adhikar! (Bllauye) of the Development Authority and & notification
s.. of tny deollon of the Viceharman of the Develapment duthocity umder the hend of -

1~ Anubhagiya Adhikarl/Sahsyak Nagaz declston,

In wlt‘:;ou whmé,f‘t\\& partied hore to have cet tholr hands on the day Of emesic—=="
P00t et I thes yoar 2021, heroln fist sbove written. .
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We, the KANPUR, DEVELOPMENT AUTHORITY, KANPUR
JawaharVidyaSamiti Through its Director Shri Sudhir Shukla S/o, Late S.N.P.
Shukla Address 117/461, Block O, Geeta Nagar, Naveen Nagar Kakadeo, Kanpur
Nagar have, executed a LEASE DEED dated 23.01.2021 on the term and
conditions in the print and have paid the stamp duty of Rs. 64,000.00 by means of

these stamp sheets which are attached to the document.

Deed Prepared by.

THIS LEASE DEED made on the ....................... this day of....... in the year
between Kanpur Development Authority, Kanpur hereinafter called the
development Authority Which Expression shall, unless the context dose not so
admit and assigns) of the one part and JawaharVidyaSamiti Through its Director
Shri Sudhir Shukla S/o, Late S.N.P. Shukla Address 117/461, Block O, Geeta
Nagar/Naveen Nagar Kakadeo, Kanpur Nagar hereinafter called the lessee (which
expression shall, unless the context dose not so admitincludes his/her heirs

executors, administrators, representatives and permitted, assigns) of other part.
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WHERES A under the provision of Utter Pradesh urban planning & Development
Act XT of 1973 relating to the disposal of building sites the Development Authority
has agreed to demise and lessee had agreed to take on lease, the plot of land herein
after described on the terms and conditions herein after appearing for the purpose
of constructing A Primary School Building according to the standard Design and
Set Back and building plan to be approved by the vice chairman of the
development Authority and WHEREAS such as demise has been confirmed by the

predecessor in Interest of the Development Authority.
1. NOW THIS LEASE DEED WITNSSETH AS FOLLOS:

That in consideration of the premium of Rs. 4,41,925,64 (Rupees Four lacs
Fourty One Thousand Nine Hundred Twenty-Five and Paise Sixty Four only) out
of which whole amount of Rs. 4,41,925.64 (Rupees Four lacs Fourty One
Thousand Nine Hundred Twenty Five and Paise Sixty Four only) have been paid
by the lessee to the development Authority at the rate of Rs. 86.00 the moeipt

where of the development Authority both hereby (acknowledge) And the
Land Cost -Rs 4,41,925.64

Interest - 4,26,366.76

Total -8.68,292.40

678




679

204

With reference to Adm. Order No. 17/2015/708/11 S.V.K.N. -7-15-500 (8)/10
Dated 11.06.2015, there would be reservation of 60% of tuition fee for the
wards of Administrative and staffs of Kanpur Administrative Authority and 5%

of total admitted students and at least two students.

The education institute shall give reservation of 10% for the students of all the
class of the society below poverty line and there would be 60% discount in

tuition fee.
Deed Prepared by,

Provision and Agreements herein contained and on the part of the Lease to be
respectively paid, observed and performed the development authority both

hereby demise and lease to the lesee at
That Plot of the Land Numbered as 70
Situated in Block W/1
At Scheme No. Scheme No. Juhi Kalan

Containing by admeasurements 5138.67 Square Meter be the same of little

more or less and bounded
On the North by : 40.00 Feet Road,

On the South by: Plot No. 70 A
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On the East by: 40.00 Feet Road
On the West by: 40.00 Feet Road

And which said plot of Land is more clearly delineated and shown in the
attached plan to hold the said plot of land premises (Herein after referred to as
“the demised premises”) the deemed premises} which their appurtenances unto
the Lease for the terms of 90 (Ninety) Years from the date of this Lease (Herein

after called “the said term”) except and always.
Reserving to the Development Authority.

A. A right to lay water mains, drains, sewers or electric wires under for over the
demised premises if deemed by the Vice Chairman of the Development
Authority in developing the area.

B. Full rights and title to all mines and minerals in and under the demised
premises or any part thereof.

C. In consideration of Lease rent amounting to Rs. 44,193.00 (Rupees Forty
Four Thousand One Hundred Ninety Three) equal to 10% of the total
amounts of premium having paid in advance in pursuance with G.O. No.

6795/115 80 N I-86, dated 23-10-1986 for the entire period of lease.

This Deed is executed pursuant to order dated 19.12.2003 by the District

Consumer Redressal Forum, Kanpur and affirmed by State Consumer Redressal

680
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Forum and further approved by National Consumer Dispute Redressal
Commission and also by approval of Vice Chairman, Kanpur Development

Authority dated 11.01.2021.

2. AND THE LEASE DEED HEREBY COVENANT WITH THE

DEVELOPMENT AUTHORITY IN THE MANNER FOLLOWING:

Deed prepared by,

(besides other available here under to recover the whole of the premium due
on the date of such default or to recover only the installment or installments
in respect of which the default has been made together with cost and
interests st.....X...x-percent per annum on the installments in arrears up to
date of realization. Such dues besides other means of recovery shall also be
recoverablein the manner provided under Section 40 of the Urban

Planning& Development Act XI of 1973. ‘

B. That the building to be constructed on the demised premises shall remain
hypothecated for payment of the yearly lease rent and the amount of dues
payable to the Development Authority as provided in clause 2 (m), the balance
of the premium and Interest due thereon and they are hereby hypothecated by
the lasses favor of the Development Authority and the amount due as aforesaid

shell constitutes the first charge thereon.
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C. That the lessee will pay unto the development authority at its office or as
otherwise directed, the said yearly rent clear of all deduction on the days in the
manner herein appointed for payment thereof and if the said yearly lease sent or
part thereof remains in arrears, the vice Chairman of the Development

Authority shall duly recover the same together with ... percent interest and cost.

D. That the lessee will bear, pay and discharge all rated, taxes, charges and
assessment of every description which may during the said term be assessed
charged or impounded upon either on the landlord or the tenant or the occupier

in respect of the demised premises or the building erected thereupon.

E. That the lessee will obey and submit to all byelaws and rules of the Kanpur
Development Authority, sow existing or hereafter to exists so far as the same
areincidental to the possession of Immovable property or so far as they effect

the health safety or convenience of the other inhabitants of the place.

F. That the Lessee will at his/her own erect on the demised premises in
accordance with the plan, elevation and design, and in position to be approved
by the Vice-Chairman of The Development Authority in writing and in

substantial and workman like manner.

A Primary School Building According to the layout design. Set back &

Building plan to be approved.
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With all necessary sewers, drain and other appurtenances, according the
development Authority's rules and bylaws in respect of building, drains latrines
and connection with sewer and will commences the construction of such
building within the period of one year and will completely finish the same fit
for habitation and use within the period of two years from the date of these
presents or within such extended period of time as may be allowed by Vice-

Chairman of the development Authority in writing.
Deed prepared by,

G. That the lessee will demise promises and the building at all urges in state of
good and substantial repairs and in a sanitary condition to the satisfaction of the

Vice-Chairman of the Development Authority.

H. That the lessee will at his/her own expense enclose the demised promises by
means of boundary walls to be constructed according to the plan and design to
be approved by the Vice-chairman of the Development Authority and will

carefully preserve such walls in good and substantial repair..

I. That the lessee will not make, or permit to be made any alteration or addition
to the said buildings or other erection for the time being on the demised
premises or treat or permit to be erected any now building on the demised

premises without the previous permission in writing of the terms of such
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permission and the plan to be approved. By the Vice-chairman of the
development Authority and is case of any deviation from such terms or plan,
will immediately, Upon receipt of notice form the Vice-chairman of the
development Authority, requiring him/her so, to do correct such deviation as
aforesaid, and if the lessee shall neglect to correct the deviation for the space of
one calendar month after the receipt of such notice than is shall be lawful for
the Vice-chairman of the development Authority to cause such deviation to be
reimburse by paying to the development Authority (Whose decision shall be

final) shall fix in that behalf.

J. That thelessee will provide and maintain 1n good repairs a properly
constructed road or path to the satisfaction of the Vice Chairman of the
Development Authority leading from the public road to the building to be

erected on the demised premises.

K. That the Lessee will no carry on or permit to be carried on the demised
premises any Abnoxious trade and business whatsoever or use the same or
permit the school to be used for the religious purpose or anuy purpose other
than A Primary School Building as aforesaid without the previous consent in
writing of the Vice Chairman of the Development Authority and subject to such
terms and conditions as the Vice Chairman of the Development Authority may

impose and will not do or suffer to be done. On the demised premises or any
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part there of any act of things which may be or grow to be grow or done or
Damages, annoyances or inconveniences to the Development Authority or the

owners or occupiers of other premises in their neighbourhood.

L. That the Lease will in no case assign, relinquish, mortgage, sublet, transfer
or part with possession of any portion less than whole of the premises nor cause

any sub division thereof by metes and bounds or otherwise.

3. That the lessce will provide and maintain in good repairs a properly cocated
road se path to the satisfaction of the Vice-Chairman of the Development
Authority leading from the pubila road to the building to be eructed on the

demised premlaes

K. That the Insses will no carry on or permalt to bo carried on the
damlandpesmianawy Akousupdo or business whatever or uss the same or permit
the school to be and for say 'refigious purpose or any purpose other than A
Primary School Building As alwald Without the previous consent in writing of
the Vice-Chalinan of the development Authority and subject to such terms and
conditions as the Vice-chairman of the developausetAntracity may impose and
will not do or ruffer to be dona. On the demised pranians or any part thanol, any

act of things which may be or grow to be grow or doon or Damage, anbeyance

.
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or laccaverience toDevelopment Authority or the owners or occuplars of other

premists in their neighbuhood.

Or otherwise will not, without the previous in writing the Vice-chairman of the
development Authority transfer, sublet, relinquish mortgage or assign his/her
interests in the demised premises or, the building standing thereon or both as
whole; and every ... transfer, sublet RELIQUISHMENT, mortgage or
subletting of the whole of the damised premises or building or both shall be
subject to and the transferees, assignees or sub-lessee, shall be bound by all the
covenants and condition herein contained and be answerable to the Vice-
chairman of the Development Authority in all respect therefore, PROVIDED
always that if the lessee or his/her transferees or permitted assigns, as the case
may be will assign relinquishes mortgage, subject or transfer the demised
premises as a whole for the residue of the said term. He/she will deliver at
his/her own expense to the Development Authority at his office and attested
copy of the assignment, relinquishment, mortgage or transfer deed together with
notice thereof within a month afier a same shall have boon duly registered

under the Indian registration Act or any other amending Status.

M. THAT SUBIBCT TO OTHER CONDITION HERBIN CONATIN IN
CABE SUSEQUENT TRANSFER OR RELINQUISHMENT AS FORBSAID,

OF THE DEMISES PREMISES WHICH TAKES PLACE BEFORE THE
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COMPLETION OF THE BUIDING THEREON ACCORDING TO THE
PLAN SANCTIONED by the Vice- Chairman of the development Authority
the Vice-Chairman of the development Authority shall be entitled to realize 40
po. (forty percent) of the difference in the premium received and paid by then
transferor and where the vice-chairman of the development Authority has
reason to doubt the genuineness of the premium declared as receive by the
transferor. He will a premium which will be the reasonable market value on the
date of the proposed transfer. The Vice-Chairman of the Development
Authority will have the sale option either to allow the transfer of the premium
fixed by him and claim 40 % (Forty percent) of the difference in the premium
this fixed and the one paid by the transferor to the Development Authority or it
may secure areconveyance of the Lessee's right in the land at the premium
alleged to have been obtained by the transfer minus 40(Forty percant) of the
difference between the said premium and the premium previously paid by
transferor to the Development Authority No Transaction for such transfer or
Relinquishment shall be entered Into Completed or considered to be valid
unless and until the reasonable premium mentioned above or the aforesaid
option to be exercised by the Vice-Chairman of the Development Authority has

been fixed or duly exercised by the Vice-Chairman of the Development

/*
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Authority has been paid and permission to transfer to relinquishment has been

duly given by the Vice-Chairman of the Development Authority.

N. That the lessee will permit ne members, officers and subordinates of the
development Authority and workmen and others employed by them at all
reasonable time of the day during the said after three days, previous notice or
enter into and upon the demised premises in order to inspect the same and carry
on necessary works mentioned herein before and the lessee will give notice of

the liability specified in this sub clause to his/her tenants.

O.That the lease will not make any excavation upon any part of the demised
premises and Remove any stone, sand, gravel, clay earth or any other materials

there from.

P. That the lessee will be jointly and severally responsible for the observation of
the terms and conditions mentioned herein before for the payment of all dues,
due to Development Authority and any violation of any of term and condition
by any of the lessees shall be deemed to be a violation by both and it will be
lawful for the Development Authority to take action under the terms of the

Deed against both of the lessees.

Q. That the lessee will not erect or permit to be erected on any part of the

demised premises any stables, sheds or other structure of any description what
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over for keeping horses, cattle, dogs, poultry or other animals except and in so
for as may be allowed by the Vice-chairman of the Development Authority in

writing.

R. That the lessee will not exercise his/her option of determining the lease not
hold the Development Authority responsible to make good the damage if by
fire/ tempest/ flood or violence of army or a mob or other irresistible force, any,
material part of the demised premises be wholly or partly destroyed or rendered

substantially or permanently unfit to be used for residential purposes.

S. That the lessee shall have no casement right to work on the said property on

the uphold side of the demised premises.

T. That the lessee is fully acquainted with the provision of the urban land

(ceiling and regulation) Act 1976.

U. That the lessee hereby declares that the land held, by the lessee in any of the .
Urban agglomeration covered under the Urban Land (Ceiling and Regulation)
Act 1976 in within the celling limit on vacant land imposed by said act in the
event of the aforesaid plot of land being declared as excess vacant land by the
competent Authority under the Urban Land (Ceiling and Regulation) Act 1976.

He shall abide by the decision of the Competent Authority under the Act.
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Deed prepared by.

3. AND IS HEREBY AGREED AND DECLARED BY AND BETWEEN
THE PARTIES TO THESE PRESENTS AS FOLLOWING:
A. Notwithstanding anything bare la better contained if there shall have been
in the opinion of the Vice-Chairman of the Devélopment Authority (whose
Decision shall be final and binding) any breach by the lessee or by any
person claiming through or wider him/her of any one the covenants or
condition here in before contained and on his/her part to be observed and
performed and in particular and without prejudice to the generally of this sub
clauses if the lessen transfers, relinquishes, mortgaged or assigns any part of
the demised premise without the previous consent in witting of the Vice-
Chairman of the Development Authority as herein before provided or, the
lessee fails to commence and complete Authority as hereinafter provided of,
the lessee falls to commence and complete the building in the time and in
manner hereinbefore provided or if the amounts due to the development
Authority aa provided in clause 2(m) or rent hereby reserved or the
installment of the premium hereinbefore mentioned of any part that shall be
arrearand unpaid for a period of me calendar month after becoming due

(whether the same shall have been demanded or not) or if the Lessee or the
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person in whom the term hereby created shall be vested, shall be adjudged
insolvent it shall be lawful for the Development Authority in respect of any
breach of agreement) to re-enter the demised or any part thereof is the name

of the whole and thereupon this med stall absolutely cease and determine
and the Lessee shall not be entitled.

Whatsoever provided always that the man shall be at liberty to remove and g
appropriate to himself/herself all building erections and structures, if any
made by him/her and all materials thereof from the demised premises after
paying up all due, premium or at least rent up to date all other taxes, rates,
assessment then due and all damages sad other duns accruing. Development
Authority within three months from the determination of the Lease and in
case of failure on the lessee part to do so, the building and the erection
standing on the demised premises and all material shall vest in the
Development Authority and the Lessee shall then have no right to claim for 0‘
the refund of the money paid by him/her to the Development Authority up to

the time or claim any compensation for the structures and materials put up

by him/her on the demised premises provided further that if the lessee fails

to commence and complete the building in the time and manner herein

before provided or if the premises are put to any use other than for which

demise was made or if any does or arrears the Vice Chairman of the
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Development Authority may before taking action to re enter the demised
premises as provided in clause A above recover from the lessee damage at
the rate of 6 pc of the premium above mentioned for every month up to the
maximum of twelve months during which the breach of the above condition
or any one of them continues after one receipt of notice of the Vice
Chairman of the Development Authority and in case of continuance of the
said reach after the expiry of 3 months may then re-enter on the land and re-
enter the lease.

B. Any losses suffered, by the development Authority on a fresh great of the
demised premises for breaches of condition aforesaid on the part lease or
any person claiming through on under him/her shall be recoverable by the
Development Authority.

C. Any notice requiring to be served hers under shall be deemed to have
been sufficiently served on the lessee if left on the demised premises and
signed by the AnubhagiyaAdhikari/Sahayak Nagar Adhikari (Bluraya) of the
Development Authority and a notification of any decision of the Vice-
chairman of the Development authority under the head of
AmubhagiyaAdhikari/SahayakNigar decision.

In witness whereof the partled here to have set their hands on the day of and

in the year 2021 herein first above written, In the presence of:
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Lessee LESSOR

JawaharVidyaSamiti Kanpur Development Authority
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ANNEXURE R-15
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Copy to - Executive Engineer Zone-3 with the
request to hand over possession to the

allottee.

Office superintendent

Attested signatures
Verified
Signatures of aliottee

Name and Rank: ...............
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ANNEXURE R-16

Office of Chief Engineer Nagar Nigam Kanpur

Ref No.: D/113/Chief Engineer/22-23
Date: 21.05.22

Officer-in-charge (property)

Please take the reference of letter of Hon'ble MP Shri Ashok Kumar Rawat
attached with the letter. In the said letter, Hon'ble MP directed for the
investigation of the the land allotted by the Horticulture Officer of the
Nagar Nigam on the school land of 70 W Block Juhi Kala, Kanpur Nagar

from the KDA plot.

In relation to the above, it is to be informed that Kanpur's Horticulture
Department, through its office letter D/876/Garden-2018-19 dated
22.09.2018, had allotted permission for maintenance of Pachvati
Horticulture near Andhmuk Badhir Vidyalaya located at W-1 Saket Nagar
to Mr. Bhupesh Awasthi, President, Bhagwan Parshuram Mahasabha for
one year, which has been automatically cancelled after the expiry of the
time limit. Hon'ble MP has informed that the said land belongs to Jawahar
Vidya Samiti and has mentioned for cancellation of the said allotment

from the Nagar Nigam .

Therefore, it is requested that an inquiry be conducted into the status of
the land allotted by the Horticulture Department and that steps be taken

to inform about its ownership.
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(S/d)

Chief Engineer
Copy to:
1. Additional Municipal Commissioner (First) for information.

Chief Engineer
In-charge Officer Property
Sir,
In compliance with your order dated 31.05.2022, it is to inform you that
in the matter of KDA plot number-70 W Block Juhi Kala Saket Nagar, the
letter given by the Hon'ble MP along with the file, which is related to
getting the unethical and illegal allotment done by the Horticulture Officer
of the Nagar Nigam on the school land of KDA plot number-70 W Block
Juhi Kala Kanpur Nagar investigated. On which it is mentioned in the
letter D/113/Mu. Abhi./22-23 dated 21.05.2022 issued by the Chief
Engineer's Office that for garden maintenance, it was allotted to Shri
Bhupesh Awasthi, President, Bhagwan Parshuram Mahasana for one year,
which has been automatically cancelled after the expiry of the time
period. Please take the note of looking into it.

In this regard, it is to be informed that in pursuant of the order of the
Hon'ble Supreme Court, the KDA has taken the action of allotment of the
above mentioned plot number-70 W Block Juhi Kala in the name of
Jawahar Vidya Samiti for 99 years. In such a situation, on the basis of the
enclosed documents, the ownership of the above mentioned plot/land is
not found to be of the Nagar Nigam. The report has been sent for

information and further action.

S/d
In-charge Officer Property

Nagar Nigam Kanpur
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Office of the Executive Engineer (Provisional)

Municipal Corporation Kanpur

Letter No.: D/63/Executive Engineer/2022-23
Date: 03/06/22

To,

The Manager

Jawahar Vidya Samiti

117/461, Block O, Geeta Nagar/Naveen Nagar

Kakaeo, Kanpur .

Sir,

It is to inform you the land of plot humber-70 W Block Juhi Kala has been
allotted by KDA in the name of Jawahar Vidya Samiti for 99 years on the
orders of the Hon'ble Supreme Court. On the basis of which, as per the
report of the Officer-in-Charge Property dated 02.06.2022, the ownership

of the property of Kanpur Nagar Nigam is not found on the referenced

plot/land.

Kindly take note of the above.
S/d
Environment/Executive Engineer
Nagar Nigam Kanpur

Copy to:-
1. Chief Engineer for information.
S/d
Environment/Executive Engineer
Nagar Nigam Kanpur
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ANNEXURE R-17

District Consumer Disputes Redressal Commission Kanpur
Nagar

Execution Petition -04/2020 (Original Case No.-1222/2002)

Jawahar Vidya Samiti versus Kanpur
Development Authority & Ors.

15.07.2022

The file was presented. Learned advocates of the parties were heard
on the application of the opposite party and the complainant/decree

holder and the file was perused.

It is noteworthy that a decree was passed in favour of the
applicant/decree holder on 19.12.2003 that the Opposite party
Kanpur Development Authority should take the remaining 3/4th of
the disputed plot value from the complainant in lump sum and
register the plot within two months and give possession to the
complainant. The execution of the above decree is going on in the
present case. An order was issued to the Opposite Party to execute
the document and give possession, but this could not be done. An
application under section 27 (present section 72) of the Consumer
Protection Act 1986 has been given by the decree holder for action
against the Opposite party. On the other hand, an application has

been given by the Opposite party on the same day that a date be
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fixed in August 2022 for hearing the case so that the opponent
party through Hon'ble High Court in PIL No. 518/22 get a suitable

order in his favour.

It is undisputed that in execution of the decree, a registered sale
deed was executed by the opposite party in favour of the
complainant decree holder on 23.01.2021. It is also undisputed that
a power of attorney was issued by the opposite party in favour of
the decree holder, on the basis of which the complainant / decree

holder could get possession of the property of the deed.

According to the opposite party in compliance with the order of the
District Commission, the engineer of the opposite party went to
measure the land in question to get possession of it there they
found that a park has been developed there by the Nagar Nigam of
Kanpur and it has been put to use for morning walks and yoga etc.
It is said that when the opposite party tried to get possession of the
land, the local citizens started protesting and even made a ruckus in
protest. In protest of the same they filed an PIL bearing P.I.L No-
518/22 before Hon’ble High Court . In this regard, the Opposite
party has mentioned "The UP Parks, Play grounds and open Spaces
Preservation and Regulation Act 1976." In which every city Nagar
Nigam has been directed to make a list regarding Parks, Play

grounds and Open Spaces and declare it in the above situation. It is
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also stated in the above rule that if any person has an objection
against the above scheme or list, then he can present his objection
within three months. There is no dispute in the above legal
situation. An objection has been presented against the above
application by the Decree Holder. In which it is said that the
opponent has wrongly mentioned "The UP Park, Play grounds and
open Spaces Preservation and Regulation Act 1975." Whereas the
above provisions are not applicable in the present case. It is said
that the decree has been partially implemented by the opponent
himself. In such a situation, there is no justification for
implementing the above Act. The opponent himself has given the
plot to the complainant for building a school by resolution no. 38/39
dated 19.01.1984. The opponent is bound to obey the order of the
District Commission and a plea was made to dismiss the application.
As has already been said that the opposite party has allotted the
plot to the complainant/seller and as per the order of the District
Commission, the letter has also been executed and the title deed
has also been given. It is only a question of giving possession. While
the decree is in force, possession should definitely be given to the
complainant/decree holder and in compliance with the decree, it is
the responsibility of the opposite party to give possession to the

complainant.
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As far as the question is concerned that PIL No. 518/22 is pending
before the Hon'ble High Court, it is necessary to clarify here that the
copy of the PIL which has been filed as an attachment has been filed
by a person Ravi Pandey and Bhagwan Parshuram Mahasabha. In
which the opposition Uttar Pradesh Government, Kanpur Nagar
Nigam, Kanpur Development Authority and District Magistrate
Kanpur Nagar have been made parties. It is also clear that even if
the said writ is accepted by the Hon'ble High Court, then what will
be the effect of this writ? To which it is stated that there will be no
adverse effect on the present decree, because nowhere in the said
writ petition has the Decree in question passed by the District
Commission been challenged nor has the complainant been made a
party. In such a situation, the right of any third party will not be
affected by the decision of the dispute existing between the other

parties.

As far as the statement made by the opposite parties is concerned
that a park has been developed on the land related to the case in
question and "The UP Parks, Play grounds and open Spaces
Preservation and Regulation Act 1978" has been mentioned in
relation to the park, it is also necessary to clarify that the opposite
parties have not challenged the implementation of the decree on the

basis of the above Act. Rather, it has been said that the date of
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August should be fixed so that the opposite parties can obtain the
appropriate order from the Hon'ble High Court. That is, it is clear
that the decree has to be executed by the opposite parties. There
should not be any confusion that the decision should be taken on
the basis of P.I.L. No. 518/22 pending before the Hon'ble High
Court. The opposition is free to any remedy from any other courts,
but on this ground the execution of the decree cannot be stopped
and it is the responsibility of the pposite party that where the deed
has been partly executed by executing the sale deed and issuing the
power of attorney, he should also ensure execution of the remaining

part under the decree.

An application has been given on behalf of the complainant under
Section-27 (present Section-72) Consumer Protection Act 1986, but
on the basis of the facts mentioned above, no further review is
required on the above application because in compliance with the
decree, the opposite party has executed the deed and also executed
the authority letter in favor of the decree holder and to ensure the
possession proceedings, also they have sent their engineer and staff
on the spot, but due to public protest, the possession proceedings
could not be done and a case [litigation] was also presented before
the Hon'ble High Court. Since the proceedings under Section-72 are

of criminal nature, in which the provisions of criminal trial are
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applicable and from the observation of all the facts, it is clear that
the possession process can be done by the opponent and There is

no willful disobedience.

It is also necessary to clarify here that at present the District
Commission is only executing the decree and exercising the
authority of the Executing Court. Apart from the implementation of
the decree, the Executing Court has no right to take any decision
beyond the decree. Hence, there is no justification for reviewing

other points.

Clarifying the situation in the light of all the above facts, the
opposite party is ordered to ensure the action of taking possession.
Since public protest has also been reported on the spot, it is
possible that the opposite party may take some time or may need
police force. Therefore, it is necessary that the opposite party
should be given a reasonable time for action.

It is hereby ordered that in implementation of the decree, the
proceedings for taking possession of the questioned property be
completed and the property be handed over to the decree holder.

The compliance report should be submitted on 10.08.2022.

S/d
(15/07/2022)
Rakesh Pratap Singh
Member S/d
(15/07/2022)
Bikanu Ram

True Translated Copy
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ANNEXURE R-18

Court
District Consumer Redressal Forum,
Kanpur Nagar
Jawahar Vidya Samiti versus Kanpur Development
Authority & Ors
Petition-04/2020
27.04.2023

The file was presented. An application for adjournment has been
filed by the opposite party, but proceedings under the Consumer
Protection Act under Section 72 are going on against the Opposite
party. In such a situation, the personal presence of the opposite
party is necessary. Therefore, there is no justification for the

application for adjournment and it is rejected.

On 22.03.2023, an order was passed by this Commission that
proceedings under Section-72 of the Consumer Protection Act be
initiated against the opponent and the opponent was summoned to
present his side on the point as to why he should not be held guilty
and punished for disobeying the order of the Commission. Even
after that the opponent did not appear. Since the proceedings under
Section-72 are a criminal proceeding, in which there is a provision
for punishment. Therefore, it is necessary that the said proceedings
be conducted in the presence of the opponent, but the opponent is

not appearing. Therefore, it is necessary to summon him through a
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warrant. Accordingly, a non-bailable warrant should be sent to S.H.O
Sawarup Nagar for execution against the Vice President of the
Kanpur Development Authority for appearance before the

Commission.

Presented on 27.05.2023 for hearing/order and presence of
opponent for the case.

S/d

(27/04/2023)

Neelam Yadav

Member S/d
(27/047/2023)

Bikanu Ram
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ANNEXURE R-19

Court No. - 3 Neutral Citation No. - 2023:AHC:116206-DB
Case :- WRIT - C No. - 17800 of 2023

Petitioner :- Kanpur Development Authority

Respondent :- District Consumer Dispute And Redressal Kanpur Nagar And
Another

Counsel for Petitioner :- Anand Prakash Paul

Counsel for Respondent :- Sanjeev Kumar Tyagi

Hon'ble Surya Prakash Kesarwani,J.

Hon'ble Anish Kumar Gupta,J.

1. Heard Sri Shashi Nandan, learned Senior Advocate assisted by Sri A.P.
Paul, learned counsel for the petitioner and Sanjeev Kumar Tyagi, learned

counsel for the respondent No.2.

2. This writ petition has been filed praying for the following relief:

“I. Issue a writ, order or direction in the nature of certiorari calling for
record of the case, quash the impugned orders dated 3.2.2023 (Annexure-24
and 27.04.2023 (Annexure -26) passed Respondent No. 1.

1I. Issue a writ, order or direction in the nature of mandamus commanding
respondents not to give effect to and not to implement the impugned order
dated 03.02.2023 (Annexure-19) and 27.04.2023 (Annexure-22) passed by
Respondent No. 1.

1II. Issue any other suitable writ, order or direction as this Hon'be Court may
deem fit and proper in the peculiar facts and circumstances of the case, so as
fo meet the ends of justice.”

3. The impugned order dated 03.02.2023 filed as Annexure-24 to the writ
petition is an order passed on application of the respondent No.2 under
Section 72 of the Consumer Protection Act, 2019 (hereinafter referred to as
‘the Act, 2019’) requiring the petitioner to submit his explanation within ten
days and the next date was fixed for 16.02.2022. The impugned order dated
27.04.2023 has been filed as Annexure-26 to the writ petition, whereby due to
non-compliance of the order, the respondent No.1 issued a warrant to require

the presence of the Vice Chairman of the petitioner.

4. This case is a glaring example of high-handedness of the petitioner and



233

continuous harassment being caused by the petitioner to the respondent No.2.
The petitioner has also not hesitated to make false statement and to file false
affidavit before this court which shall be evident from the facts now being

narrated below.

5. Undisputedly, the petitioner allotted to the respondent No.2 a plot No.70
W/1 Block of Scheme Juhi of Kanpur, measuring 5138.67 square meters by
order dated 19.01.1984. The lease was for a period of 99 years. The
respondent No.2 complied with the terms of the allotment order but since
lease deed was not being executed and possession was not handed over,
therefore, the respondent No.2 filed a Complaint Case No.1222 of 2002
(Jawahar Vidya Samiti vs. Kanpur Development Authority and another),
which was allowed by order dated 19.12.2003 passed by the District
Consumer Forum, Kanpur. The operative portion of the order is reproduced

below:

“GRIST TFIT BT STIIHT aI] PR 157 S1aT &1 1398l To-1 Bl 37T fer Sirar
& 15 g8 gRarat e & varged fAanfad YRavs T ST % oo WUl 3,31,444.22
oGT fRTIE 11.5.1984 & 22.3.97 @ 10 9T IS sIroT Tlad Uh 418 & 3iav
STHT BNTHN, I G H YGUS BT AT G I8 & 3IaY T Fvas SENTT TG
PN/ JIe GRaIG] Vb FIE & 3ie¥ VarHed eIy eIl fagel @ @i J o T8l
&aT 8 dl g8 AU & i & 21 Fiaera aifSe sgror ot S e=ifer av fageft
YT TRT

YT 9 -G JIg T G JeT pY/”

6. Against the aforesaid order, the petitioner filed an Appeal No.165 of
2004 (Kanpur Development Authority through Vice Chairman vs. Jawahar
Vidya Samiti) before the State Consumer Disputes Redressal Commission,
U.P. Lucknow, which was dismissed by order dated 03.07.2015 and the
judgment and order of the District Consumer Forum dated 19.12.2003 was
affirmed. Against the order of the State Consumer Disputes Redressal
Commission, the petitioner filed a Revision Petition No.3201 of 2015 before
the National Consumer Disputes Redressal Commission, New Delhi which
was also dismissed by judgment and order dated 28.11.2019. Against the

aforesaid judgment and order of the National Consumer Disputes Redressal
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Commission, New Delhi, the petitioner filed a Special Leave Petition (Civil)
Diary No(s).24590/2020, which was dismissed by Hon’ble Supreme Court by
order dated 15.12.2020. Thereafter, the petitioner executed a registered lease
deed dated 23.01.2021 in favour of the respondent No.2 for the aforesaid plot
No.70. However, the petitioner did not give possession of the aforesaid plot to
the respondent No.2 and instead to harass the petitioner, he obtained a report
from his Executive Engineer that the plot in question is being used by local
residents as park. An Execution Case No.4 of 2020 was filed by the
respondent No.2, which was pending before the District Consumer Disputes
Redressal Commission, Kanpur Nagar for execution of the judgment and
order dated 19.12.2003 which stood affirmed upto Supreme Court. Proceeding
with his further approach of harassment to the respondent No.2, the petitioner
has passed an order on 04.07.2022 proposing to cancel the allotment and to
return the deposited amount of Rs.9,13,485.40 with simple interest @ 9% per
annum. He proposed to file a case before the competent authority for
cancellation of the lease deed dated 23.01.2021. Aggrieved, the respondent
No.2 filed Writ-C No.23521 of 2022, which is pending. Thereafter, the
petitioner herein filed Writ-C No0.30250 of 2022, in which he made two

statements before this court, as under:

(i) Land has been declared as Park, therefore, the order of the

Consumer Forum has become inexecutable.
(ii) Petitioner may be permitted to give another piece of land.

7. The order dated 22.12.2022 passed in Writ-C No0.30250 of 2022 (Kanpur
Development Authority vs. District Consumer Dispute And Redressal And

Another) is reproduced below:

“Heard Sri Anoop Trivedi, learned Senior Advocate assisted by Sri Shivam
Yadav, learned counsel for the petitioner.

The case of the petitioner is that the order dated 19.12.2003 passed by the
District Consumer Dispute Redressal Forum, Kanpur Nagar, Kanpur/respondent
no.1 is though unimplementable, is being sought to be executed by the
respondent no.2. Learned Senior Counsel Sri Anoop Trivedi assisted by Sri
Shivam Yadav has stated that at the time when the order was passed by the
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respondent no.l the land could be sold but now when that land has been
declared a park, the order of the Consumer Forum has become inexecutable.

Learned Senior Counsel prays that this Court may order that the petitioner may
be permitted to give another piece of land instead of the land which the
respondent no. 1 has ordered the petitioner to sell to the respondent no.2.

In view of the above submission, we consider it appropriate that the petitioner
may file an appropriate application betore the District Consumer Dispute
Redressal Forum. If the application is tiled within one week from today, the
respondent no.1-District Consumer Dispute Redressal Forum, Kanpur Nagar
would pass appropriate orders within a period of two weeks thereafter in
accordance with law.

With above observation, the writ petition is disposed of.”

8. Thereafter, the petitioner herein filed an application dated 06.01.2023
before the respondent No.l praying to keep on hold the execution proceedings
in view of the aforequoted order of the High Court dated 22.12.2022. Against
the aforesaid application, the respondent No.2 filed objection dated
11.01.2023 praying for rejection of the application and to initiate proceedings
under Section 72 of the Act, 2019. On 02.02.2023 the petitioner herein filed
yet another application praying for a month’s time to provide proper plot to
the decree-holder, i.e. the respondent No.2. It appears that an internal
correspondence took place between the Tehsildar, Kanpur Development
Authority, Kanpur and Special Officer (Law) but no plot in alternative could
be offered by the petitioner to the respondent No.2.

9. Under the briefly aforenoted facts of the case, proceeding under Section
72 of the Act, 2019 was sought to be initiated against the petitioner and in that
connection, the respondent No.l directed to the petitioner by order dated
03.02.2023 to submit explanation within ten days. It appears that the petitioner
has submitted some application dated 16.02.2023 to which an objection dated
27.02.2023 was filed by the respondent No.2 praying to reject the application
of the petitioner and pass an order under Section 72 of the Act, 2019. In these
circumstances, the respondent No.1 has passed an order dated 27.04.2023, as

under:

“guNI-04/2020
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27.04.2023

T UeT g5l faualt B oIk § T WieT o A T B, R foueft &
g TRT-72 SYNRAT TRET0T AT Y PRIdTE! Tt I8! &1 0 feafy 7 fagef &
R IURRATY 3MMa9TH &1 37c: T 1T U7 T s Sl T8l & 37k Wik
fopar Smar 21

A 22.03.2023 B T RRT GRIT < IR v mar 5 fauef &
g TRT-72 IUHHT TREIUT AT B BRIATE RRR 6t Al & 31k fueft o1
Jere foar T, T g8 SufeRrd 9 fomg WR 310 &t < o &l 7 I TR &
R HT @ & ol I AT g2 SfUed fhar SR I9e a8 o faueh
U el 3T i aRT-72 & BRiaTE! U S1fisd HriaE! &, o Te &
I 81 3fd: I HRIATE 3Mawd & & fueht & Iufefa § & 9 |, =g
fqueft Suferd 78l & W& 21 of: S dRUE & GRT doid b STFT JIaedd 2l
TR fausft HFYR e mfdewu & Iureas & fOvg M & THe Iufefd
2g IR ST 9RUC ATl 8 eFTeds Fad TR B el R |

T IR gAaTs/ e g fausft At st 8 e 27.05.2023 @ 9

=il
(FrerT I1ea) (fSr 3)
=T arege”’

10. The aforequoted order dated 27.04.2023 has also been challenged in the

present writ petition.

11. Section 72 of the Consumer Protection Act, 2019 reads, as under:

“Section 72. Penalty for non-compliance of order.

(1) Whoever fails to comply with any order made by the District Commission or
the State Commission or the National Commission, as the case may be, shall be
punishable with imprisonment for a term which shall not be less than one
month, but which may extend to three years, or with fine, which shall not be
less than twenty-tive thousand rupees, but which may extend to one lakh rupees,
or with both.

(2) Notwithstanding anything contained in the Code of Criminal Procedure,
1973 (2 of 1974), the District Commission, the State Commission or the
National Commission, as the case may be, shall have the power of a Judicial
Magistrate of first class for the trial of offences under sub-section (1), and on
conferment of such powers, the District Commission or the State Commission
or the National Commission, as the case may be, shall be deemed to be a
Judicial Magistrate of first class for the purposes of the Code of Criminal
Procedure, 1973.

(3) Save as otherwise provided, the oftences under sub-section (1) shall be tried
summarily by the District Commission or the State Commission or the National
Commission, as the case may be.”

12. Sub-Section (1) of Section 72 of the Act, 2019 provides that whoever

fails to comply with any order made by the District Commission or the State
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Commission or the National Commission, as the case may be, shall be
punishable with imprisonment for a term which shall not be less than one
month, but which may extend to three years, or with fine, which shall not be
less than twenty-five thousand rupees, but which may extend to one lakh
rupees, or with both. Sub-Section (2) of Section 72 confers upon the District
Commission, the State Commission or the National Commission power of a
Judicial Magistrate of first class for the trial of offences under sub-section (1),
and on conferment of such powers, the District Commission or the State
Commission or the National Commission, as the case may be, shall be deemed
to be a Judicial Magistrate of first class for the purposes of the Code of

Criminal Procedure, 1973.

13. It is undisputed that the petitioner has failed to comply with the order
of the District Commission as briefly noted above, particularly the order dated
03.02.2023 and has also not complied with the order of the this Court dated
22.12.2022 in Writ-C No0.30250 of 2022.

14. Since despite time granted to the petitioner, the petitioner failed to
comply with the order of the District Consumer Disputes Redressal
Commission, Kanpur Nagar as aforenoted, therefore, the respondent No.1 has
lawfully exercised powers vested in it by virtue of sub-Section (2) of Section
72 of the Act, 2019 which resulted in passing of the impugned orders dated
03.02.2023 and dated 27.04.2023 passed by the respondent No.1, are well in

accordance with law.

15. Apart from the above, we repeatedly asked learned counsel for the
petitioner to produce before us any notification under the U.P. Parks,
Playgrounds and Open Places (Preservation and Regulation) Act, 1975
declaring plot No.70 as a park. On the other hand, learned counsel for the
respondent No.2 has produced before us an office note of the Officer Incharge
(Assets) Nagar Nigam, Kanpur dated 02.06.2022 in which it has been
mentioned that the KDA Plot No.70 W/1 Block of Scheme Juhi of Kanpur was
illegally and unauthorisedly allotted for one year by the Udyan Adhikari for
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maintenance to one Sri Bhupesh Awasthi, President, Bhagwan Parashuram
Mahasabha which period having expired, the allotment also has to be
cancelled and the aforesaid plot is not the property of the Nagar Nigam nor it
is owned by Nagar Nigam.

16. We have noticed these facts in just preceding paragraph merely for the
purposes to make assessments of the high-handedness and harassment attitude
of the petitioner against the respondent No.2, who having contested the matter
for about 21 years, is not allowed to use the plot allotted to him and also in
terms of the registered lease deed. Therefore, for the continuous harassment
being caused by the petitioner to the respondent No.2, and dragging in
litigation for about 21 years deserves to be awarded exemplary cost which we

assess at Rs.5,00,000/-.

17. For all the reasons aforestated, the writ petition is dismissed with cost
of Rs.5,00,000/- which shall be paid by the petitioner to the respondent No.2

within a week by way of account payee bank-draft.

Order Date :- 24.05.2023
NLY
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ANNEXURE R-20

ITEM NO.64 COURT NO.7 SECTION XI

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No(s). 13906/2023

(Arising out of impugned final judgment and order dated 24-05-2023

in WC No. 17800/2023 passed by the High Court Of Judicature At

Allahabad)

KANPUR DEVELOPMENT AUTHORITY Petitioner(s)
VERSUS

DISTRICT CONSUMER DISPUTE REDRESSAL & ANR. Respondent(s)

(FOR ADMISSION and I.R. and IA No0.125235/2023-EXEMPTION FROM FILING
0.T. )

Date : 10-07-2023 This petition was called on for hearing today.
CORAM
HON'BLE MR. JUSTICE A.S. BOPANNA
HON'BLE MR. JUSTICE M.M. SUNDRESH
For Petitioner(s) Mr. Tushar Mehta, Solicitor General
Ms. Harshita Raghuvanshi, AOR
Mr. Shashank Kumar, Adv.
For Respondent(s) Mr. S.Nagamuthu, Sr. Adv.
Mr. Rameshwar Prasad Goyal, AOR
Mr. Manish Shukla, Adv.
Mr. Ashish Shukla, Adv.
Ms. Shweta Yadav, Adv.
Mr. C.m.angadi, Adv.

UPON hearing the counsel the Court made the following
ORDER

Heard Mr. Tushar Mehta, learned Solicitor General as also the
learned senior counsel for the respondents. In so far as the merits
of the impugned order, we see no reason to interfere. However, in
the peculiar facts and circumstances of the instant case, we do not
approve of the cost of Rs.5 Lakhs, which has been imposed upon the

petitioner-authority. Hence, the cost imposed is waived.
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The cost of Rs. 5 Lakhs, which is said to have been deposited
by the petitioner-Authority, may be withdrawn by the petitioner. On
execution of the order, if any action to be taken arises, to that
extent, the right to proceed as per law, is left open.

Further, we make it clear that the non-interference with the
impugned order herein, shall not preclude the authorities in
proceeding in accordance with law after providing opportunity to
the respondents herein. In that regard, all contentions of the
parties urged in Writ Petition(C) No. 23521/2022 are left open to
be urged and this Order shall not come in the way of the High Court
considering it in accordance with law.

However, time of four weeks is granted to comply the Order
before the Executing Order.

Petition is accordingly, disposed of along with the pending

application(s), if any.

(NISHA KHULBEY) (DIPTI KHURANA)
SENIOR PERSONAL ASSISTANT ASSISTANT REGISTRAR
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ANNEXURE R-22

THE UTTAR PRADESH URBAN PLANNING AND DEVELOPMENTACT, 1973

ARRANGEMENT OF SECTIONS

SECTIONS
CHAPTERI CHAPTER 11
(Preliminary) (The Development Authority and its Objects)
1. Short title and extent 3. Declaration of development, areas
2. Definitions 4. The Development Authority
5. Staff of the Authority
5-A Creation of Centralised Services
6. Advisory Council
7. Objects of the Authority
CHAPTER III CHAPTER III-A

(Master Plan and Zonal Development Plan)

8. Civil survey of, and master plan for the development
area

9. Zonal Development plans

9-A In particular, contain, provisions regarding all or any
of the following matters, namely

10. Submission of plans to the State Government for
approval

11. Procedure to be followed in the preparation and
approval Plan

12. Date of commencement of plan

CHAPTER 1V
(Amendment of the Master Plan and the Zonal Development
Plan)

13. Amendment of Plan

CHAPTER VI
(Acquisition and Disposal of Land)
17. Compulsory acquisition of land

18. Disposal of land by the Authority or the local
Authority concerned.-

19. Nazul lands.-

(Arterial Roads In Development Area)

12-A. Maintenance and Improvement of facade of
certainbuildings abutting arterial roads.-

Explanation -In this section

CHAPFER V
(Development of Lands)

14. Development of land In the developed area.-
15. Application for permission.
15-A Completion Certificate

17. Uses of land and buildings in contravention of
plans

CHAPTER VII
(Finance, Accounts and Audit)
20. Fund of the Authority
21. Budget of the Authority:-
22. Accounts and Audit
23. Annual Report
24. Pension and Provident Funds



25.
26

26-A.
26-B.
26-C.

27.
28

28-A.

29.
30.
31.
32.
33.

34.
35.
36.
37.
38.
38-A
39.

40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
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CHAPTER VIII
(Supplemental and Miscellaneous Provisions)

Power of entry

Penalties

Encroachment or obstruction on public land

Claim for compensation for removal under Section 26- A.

Authority may without notice remove anything erected or deposited in contraventions
of Act.-26-D. Penalty for not preventing encroachment

Order of demolition of building

Power to stop development;-
Power to seal unauthorised development

Conferment of other powers on the Authority.-
Offences by companies.-
Fines when reafized to be paid to the Authority
Composition of Offences

Power of the Authority to provide amenity or carry out development at cost of owner in the event of his
default andthe levy cess In certain cases.-

Power of Authority to require local authority to assume responsibilities in certain cases
Power of Authority to levy betterment charges

Assessment of betterment charge by Authority

Finality of decision

Payment of betterment charge

Power of Authority to levy land use conversion charge and city development charge
Additional stamp duty on certain transfers of

property 39-A. Toll for amenities 39-B, License

for assembly and development of land 39-C,

Power of authority to license fee

Recovery of moneys due to Authority
Control by State Government

Returns and Inspections

Services, of notices. Etc

Public notice how to be made known
Notices, etc., to flx reasonable time
Authentication of orders and documents of Authority
Members and Officers to be public servants
Jurisdiction of Courts

Sanction of prosecution

Protection of action taken In good faith
Power to delegate

Savings.-Nothing in this Act shall apply to
Exemption

Plans to stand modified in certain cases
Power to make rules

Power to make regulations

Power to make bye-laws

Dissolution of Authority

Repeal etc.and Savings

Repeal and savings
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THE UTTAR PRADESH URBAN PLANNING AND DEVELOPMENT

ACT, 1973(As amended till date)
(President's Act No. 11 of 1973)
An Act to provide for the development of certain areas of Uttar Pradesh
according to plan and for matters ancillary thereto
(It is hereby enacted as follows:)
Reasons for the enactment.-
(1) The Governor of Uttar Pradesh promulgated on June 12, 1973, the Uttar
Pradesh Urban Planning and Development Ordinance, 1973, which
reproduced the provision of the Uttar Pradesh Urban Planning and
Development Bill, 1973, as passed by the U.P. Legislative Council. The
reasons for this enactment are given below.
(2) In the developing areas of the State of Uttar Pradesh, the problems of
town planning and urban development need to be tacked resolutely. The
existing local bodies and other authorities, in spite of their best efforts, have
not been able to cope with these problems to the desired extent. In order to
bring about improvement in this situation, the State Government considered
it advisable that in such developing areas Development Authorities patterned
on the Delhi Development Authority be established. As the State
Government was of the view that the urban development and planning work
in the State had already been delayed it was felt necessary to provide for
early establishment of such Authorities.
(3) The present measure seeks to replace the aforesaid Ordinance by a
President Act.
(4) The Committee constituted under the proviso to Sub-section (2) of
Section 3 of the Uttar Pradesh State Legislature (Delegation of Powers) Act,
1973 (Act 33 of 1973), has been consulted before the enactment of this
measure as a President's Act.

CHAPTER I

Preliminary
1. Short title and extent.-
(1) This Act may be called the Uttar Pradesh Urban Planning and
Development Act, 1973.
(2) It extends to the whole of Uttar Pradesh, excluding Cantonment areas
and lands, owned, requisitioned or taken on lease by the Central
Government for the purposes of defense.
2. Definitions.-
In this Act unless the context otherwise requires-
(a) 'amenity' includes road, water supply. street lighting, drainage,
sewerage, public works and such other convenience as the State
Government may, by notification in the Gazette, specify to be an amenity for
the purposes of this Act.,
(b) 'building' includes any structure or erection or part of a structure or
erection which is intended to be used for residential, industrial, commercial
or other purposes, whether in actual use or not:
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(c) building operations' includes rebuilding structural alterations of, or
additions to, buildings operations normally undertaken in connection the
construction of buildings:

(d) 'bye-law' means a bye-law made under this Act by the Development
Authority:

11(dd) 'Chairman' and 'Vice-Chairman shall mean respectively the
Chairman and Vice-Chairman of the Development Authority.]

2[(ddd) ‘City development charge’ means the charge levied on a private
developer under section 38-A for development of land;]

(e) 'development' with its grammatical variations, means the carrying out of
building, engineering, mining or other operations in, on, over or under land,
or the making of any material change in any building or land, and includes re-
development:

(f) 'Development Area' means any area declared, development area under
Section 3:

(g) 'the Development Authority' or 'the Authority', in relation to any
development area, means the Development Authority constituted under
Section 4 -for that area:

3[(gg) 'Development Authorities Centralised Service' means a Centralised
Service created under Section 5-A):]

4[(ggg) 'development fee 'means the fee levied upon a person or body under
Section 15 for construction of road, drain, sewer line, electric supply and
water supply lines in the development area by the Development Authority):]
(h) 'engineering operation' includes the formation or laying out means of
access to a road or the laying out of means of water supply:

5[(hh) ‘Land use conversion charge’ means the charge levied on a person or
body under section 38-A for the change of land use in the Master Plan or
Zonal Plan;]

¢ [(hhh) ‘License fee’ means the fee levied on a private developer under
section 39-B seeking license for assembly and development of land within
the development area; ]

Inserted by Act. No.-13 of 1975

Inserted by section-2 amendment act-2007 (Act n0.-1 of 2008) dated 09.01.2008
Inserted by section-2 of amendment act-1985 (Act no-21 of 1985) dated 21.08.1985
Inserted by section-2 of amendment act-1997 (Act no-3 of 1997) dated 01.05.1997
Inserted by section-2 amendment act-2007 (Act n0.-1 of 2008) dated 09.01.2008
Inserted by section-2 amendment act-2007 (Act n0.-1 of 2008) dated 09.01.2008

ouhuwnNRe
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(i) 'means of access' includes any means of access, whether private or
public for vehicles or for foot passengers, and includes a road:

2[(ii) 'mutation charges' means the charges, levied under Section 15 upon
the person seeking mutation in his name of a property allotted by the
Authority to another person:]

1[(iii) ‘Private developer’ means an individual, company or association, body
of individuals whether incorporated or not, owing or assembling or agreeing
to own or assemble, whether by purchase or otherwise, land for
development and to whom a license has been granted under section 39-B of
this Act; ]

(j) regulation' means a regulation made under this Act by the Development
Authority.

(k) rule' means a rule made under this Act by the State Government:

2[(kk) 'Stacking fees' means the fees levied under Section 15 upon the person
or body who keeps building materials on the land of the Authority oron a
public street or public places:]

(I) 'to erect a building', with its grammatical variations, includes-any
material alteration or enlargement of any building, the conversion by
structural alteration of a building not originally constructed for human
habitation into a place for human habitation: or

into more than one place for human habitation of a building originally
constructed as one such place, or of two or more places of human habitation
into a greater number of such places:

such alterations of a building as affect an alteration of its drainage or
sanitary arrangements, or materially affect its security:

the addition of any rooms, buildings, houses or other structures to any
building., and

the construction, in a wall adjoining any street or land not belonging to the
owner of the wall, of a door opening on to such street or land.

3[(Il) 'water fees' means the fees levied under Section 15 upon a person or
body for using water supplied by the Authority for building operation or
construction of buildings.]

(m) 'zone' means any one of the divisions in which a development area may
be divided for the purposes of development under this Act:

the expression 'land' has the meaning assigned to it in Section 3 of the land
Acquisition Act, 1894.

1 Inserted by section-2 amendment act-2007 (Act n0.-1 of 2008) dated 09.01.2008
2 Inserted by section-2 of amendment act-1997 (Act no-3 of 1997) dated 01.05.1997

3 Inserted by section-2 of amendment act-1997 (Act no-3 of 1997) dated 01.05.1997
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CHAPTER I1

The Development Authority and its Objects
3. Declaration of development, areas.-
If in the opinion of the State Government any-area within the State requires
to be developed according to plan it may, by notification in the Gazette,
declare the area to be a development area.
4 The Development Authority-
(1) The State Government may, by notification in the Gazette, constitute for
the purposes of this Act, an Authority to be called the Development
Authority for any development area.
(2) The Authority shall be a body corporate, by the name given to it in the
said notification, having perpetual succession and a common seal with power
to acquire, hold and dispose of property, both movable and immovable and
to contract and shall by the said nhame sue and be sued.
(3) The Authority in respect of a development area which includes whole or
any part of a city as defined in the [Uttar Pradesh Municipal Corporation Act.
1959), shall consist of the following members namely-
a- Chairman to be appointed by the State Government:
b- Vice-Chairman to be appointed by the State Government:
1[c- the Secretary to the State Government, in charge of the Department in
which, for the time being, the business relating, to the Development
Authorities is transferred, ex-officio:)]
d- the Secretary to the State Government in charge Of the Department of
Finance, ex-officio.
e- the Chief Town and Country Planner, Uttar Pradesh ex-officio:
2[f- the Managing Director of the Jal Nigam established under the Uttar
Pradesh Water Supply and Sewerage Act, 1975. ex-officio)]
g- the Mukhya Nagar Adhikari, ex-officio:
h- the District Magistrate of every district any part of which Included in the
development area ex-offtcio:
i- four members to be elected by Sabhasads of the Nagar Mahapalika for the
said city from amongst themselves,
Provided that any such member shall cease to hold such office as soon as he
ceases to be Sabhasad of the (Municipal Corporation):
(j) such other members not exceeding three as may be nominated by the
State Government.
(4) The appointment t of the Vice-Chairman shall be whole time.
(5) The Vice-Chairman shall be entitled to receive from the funds of the
Authority such salaries and allowance-and be governed by such conditions of
service as may be determined by general or special order of the State
Government in this behalf.

1 Substituted by sub-section-3 of amendment act-1985(Act No-21 of 1985) dated 21.08.1985

2 Substituted by sub-section-2 of amendment act-1976(Act No-19 of 1976) dated 03.10.1975

724
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(6) A member referred to in Clause (c) Clause (d) Clause (e) or Clause (f) of
Sub-section (3) may instead of attending a meeting of the Authority himself
depute an officer, not below the rank of Deputy secretary in the
department, in the case of a member referred to In Clause (c) or Clause (d)
and not below the rank of Town Planner in the case of a member referred to
in Clause (e) and not below the rank of Superintending Engineer in the case
of a member referred to in clause (f) to attend the meeting. The officer so
deputed shall have the right to take part in the proceedings of the meeting
and shall also have the right to vote.

(7) The Authority in respect of a development area other than that
mentioned in Sub-Section (3) shall consist of a Chairman, a Vice Chairman
and not less than five and not more than eleven such other members,
including at least one member from Municipal Boards and Notified Area
Committees having each jurisdiction in the development area, who shall hold
office for such period and on such terms and conditions as may be
determined by general or special order of the State Government in this
behalf.

Provided that the Vice-Chairman or a member other than an ex-officio
member of the Authority may at any time by writing under his hand
addressed to the State Government resign his office and on such resignation
being accepted shall be deemed to have vacated his office.

(8) No act or proceedings of the Authority shall be invalid by reason of the
existence of any vacancy in, or defect in the constitution of, the Authority.

5. Staff of the Authority:

(1) The State Government may appoint two suitable persons respectively as
the Secretary and the Chief Accounts Officer of the Authority who shall
exercise such powers and perform such duties as may be prescribed by
regulations or delegated to them by the Authority or its Vice-Chairman.
Subject to such control and restrictions as may be determined by general or
special order of the State Government, the Authority may appoint such
number of other officer and employees as may be necessary for the efficient
performance of its functions and may determine their designations and
grades.

The Secretary, the Chief Accounts Officer and other Officers and employees
of the Authority shall be entitled to receive from the funds of the Authority
such salaries and allowances. Such salaries and allowances shall be
governed by other conditions of service as may be determined by
regulations made in that behalf.

1[5-A. Creation of Centralised Services:

(1) Notwithstanding anything to the contrary contained in Section 5 or in
any other law for the time being in force, the State Government may at any
time, by notification create one or more 'Development Authorities
Centralised Services for such posts, other than the posts mentioned in Sub-

1 Inserted by sub-section-4 of amendment act-1985 (Act no.-21 of 1985) Effective date-22.10.1984
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Section (1) of Section 59, as the State Government may deem fit, common
to all the Development Authorities, and may prescribe the manner and
conditions of recruitment to and the terms and conditions of service of
person appointed to such service.

(2) Upon creation of a Development Authorities Centralised Service, a
person serving on the posts included in such service immediately before
such creation, not being a person governed by the U.P. Palika (Centralised)
Services Rules, 1966. or serving on deputation, shall, unless he opts
otherwise, be absorbed in such service finally, if he was already confirmed in
his post, and provisionally, if he was holding temporary or officiating
appointment.

(3)A person referred to in Sub-section (2) may, within three months from
the creation of such Development Authorities Centralised Service
communicate to the Government in the Housing Department, his option not
to be absorbed in such Centralised Service. failing which he shall be, deemed
to have opted for final or provisional. as the case may be, absorption in such
Centralised Service.

(4) Suitability of a person absorbed provisionally, for final absorption In a
Development Authorities Centralised Service, shall be examined In the
manner prescribed and if found suitable he shall be absorbed finally.

(5) The services of an employee who opts against absorption or who is not
found suitable for final absorption, shall stand determined and he shall
without prejudice to his claim to any leave, pension, provident fund or
gratuity which he would have been entitled to, be entitled to receive as
compensation from the Development Authority concerned, an amount equal
to-

three months' salary, if he was a permanent employee:

one month's salary, if he was a temporary employee.

Explanation.-For the purposes of this sub-section the term salary includes
dearness allowance, personal pay and special pay. if any.

(6) It shall be lawful for the State Government or any officer authorized by
it in this behalf, to transfer any person holding any post a Development
Authorities Centralised Service from one Development Authority to another.]
6. Advisory Council.-

(1) The State Government may, if it thinks fit, constitute an advisory
council for the Purpose of advising Authority on the preparation of the
master Plan and on such other matters relating to the planning of
development or arising out of, or in connection with, the administration of
this Act as may be referred to it by the Authority

(2) The Advisory Council in respect of a development area in Sub-section (3)
of Section 4 shall consist of the following members namely-

(@) the Chairman of the Authority ex-officio, who shall be the President.

(b) The Chief Town and Country Planner, Uttar Pradesh, and the Chief
Engineer, Local Self-Government Engineering Department, Uttar Pradesh, ex
officio:
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(c) The Director, Medical and Health Services, Uttar Pradesh, or his nominee
who shall not be below the rank of a Deputy Director, ex officio:

(d) four representatives of the local authorities having jurisdiction within the
limits of the development area, to be elected by their members from among
themselves:

(e) The Transport Commissioner, Uttar Pradesh, or his nominee who shall,
not be below the rank of a Deputy Transport Commissioner, ex officio:

(f) The -Chairman, State Electricity Board, Uttar Pradesh or his nominee,
ex officio:

(g) All the members of the House of the People and the State Legislative
Assembly whose constituencies include any part of the development area:

(h) All members of the Council of States and the State Legislative Council
who have their residence in the development area:

(i) Three members to be nominated by the State Government, one of whom
shall represent the interest of labour and one the interest of industry and
commerce in the development area.

(3)For the purpose-of Clause (h) of Sub-section (2), the place of residence
of a member of the Council of States or the State Legislative Council shall be
deemed to be that mentioned in the notification of his election or
nomination. as the case may be. as such member.

An elected member under Clause (d) of Sub-section (2) shall hold office for
a term of three years from the date of his election to the council' and shall
be eligible for re-election:

Provided that such term shall come to an end as soon as the member
ceases to be a member of the local body from which he was elected.

The Advisory Council, if any, in respect of a development area other than
that mentioned in Sub-section (2) shall consist of such members as may be
determined by the State Government by general or special order in that
behalf.

The [Advisory Council), shall meet as and when called by the Chairman:
Provided that such meeting shall be held at least twice a year.

7. Objects of the Authority.-

The objects of the Authority shall be promote and secure the development of
the development area according to plan and for that purpose the Authority
shall have the Power to acquire, hold, manage and dispose of land and other
property, to carry out building, engineering, mining and other operations, to
execute works in connection with the supply of water and electricity to
dispose of sewage and to provide and maintain other services and amenities
and generally to do anything necessary or expedient for purposes of such
development and for purposes incidental thereto:

Provided that save as provided in this Act nothing contained in this Act shall
be construed as authorising the disregard by the Authority of any law for the
time being in force.
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CHAPTER III

Master Plan and Zonal Development Plan
8. Civil survey of, and master plan for the development area:
(1) The Authority shall, as soon as may be, prepare a master plan for the
development area.
(2) The master plan shall-define the various zones into which the
development area may be divided for the purposes of development and
indicate the manner in which the land in each zone is proposed to be used
(whether by the carrying out thereon of development or otherwise) and the
stages by which any such development shall be carried out; and
serve as a basic pattern of framework within which the Zonal. development
plans of the various zones may be prepared.
(3) The master plan may provide for any other matter which may be
necessary for the proper development of the development area.
9. Zonal Development plans.-
(1) Simultaneously with the preparation of the master plan or as soon as
may be thereafter, the Authority shall proceed with the preparation of a
zonal development" plan for each of the zones into which the development
area may be divided.
(2) A zonal development plan may-
contain a site-plan and use-plan for the development of the zone and show
the approximate locations and extents of land uses proposed in the zone for
such things as public buildings and other public works and utilities, roads,
housing, recreation, industry, business, markets, schools, hospitals and
public and private open spaces and other categories of public and private
uses;
specify the standards of population density and building density;
show every area in the zone which may, in the opinion of the Authority, be
required or declared for development or re-development; and
9.A In particular, contain, provisions regarding all or any of the
following matters, namely-
(i) the division of any site Into plots for the erection of buildings;
(ii) the allotment or reservation of land for roads, open spaces, gardens,
recreation-grounds, schools, markets and other public purposes:
(iii)the development of any area Into a township or colony and the
restrictions and conditions subject to which such development may be
undertaken or carried out,
(iv) the erection of buildings on any site and the restrictions and conditions
in regard to the open spaces to be maintained in or around buildings and
height and character of buildings:
(v) the alignment of buildings of any site;
(vi) the architectural features of the elevation or frontage of any building to
be erected on any site,
(vii)the number of residential buildings which may be erected on plot or site;
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(viii) the amenities to be provided in relation to any site or buildings on such
site whether before or after the erection of buildings and the person or
authority by whom or at whose expense such amenities are to be provided:
(ix)the prohibitions or restrictions regarding erection of shops. work-shops,
warehouses of factories or buildings of a specified architectural feature or
buildings designed for particular purposes in the locality,

the maintenance of walls, fences, hedges or any other structural or
architectural construction and the height at which they shall be maintained:
the restrictions regarding the use of any site for purposes other than

erection of buildings;

any other matter which is necessary for the proper development of the zone
or any area thereof according to plan and for presenting buildings being
erected haphazardly, in such zone or area.

10. Submission of plans to the State Government for approval.-

(1) In this section and in Sections 11, 12, 14 and 16 the word plan means
the master plan as well as the zonal development plan for a zone

(2) Every plan shall, as may be after its preparation be submitted by the
Authority to the State Government for approval and that Government may
either approve the plan without modification or without modifications as it
may consider necessary or reject the plan with directions to the Authority to
prepare a fresh plan according to such directions.

11. Procedure to be followed in the preparation and approval Plan.-
(1) Before preparing any plan finally and submitting it to the 'State
Government for approval, the Authority shall prepare a plan in and publish it
by making a copy thereof available for inspection publishing a notice in such
form and manner as may be prescribed by regulations made in that behalf
inviting objections and suggestions from any person with respect to the draft
plan before such date as may be specified in the notice.

(2) The Authority shall also give reasonable opportunity to every local
authority within whose local limits an land touched by the plan is situated, to
make any representation with respect to the plan.

(3) after considering all objections, suggestions and representations", that
may have been received by the Authority, the Authority shall finally prepare
the plan and submit it to the State Government for its approval.

(4) Subject to the foregoing provisions of this section, the State Government
may direct the Authority to furnish such information as that Government
may require for the purpose of approving any plan' submitted to It under
this section.

12. Date of commencement of plan.-

Immediately after a plan has been approved by the State Government, the
Authority shall publish in such manner as the State Government may
specify, a notice stating that a plan has been approved and naming a place
where a copy of the plan may be inspected at all reasonable hours and upon
the date of the first publication of the aforesaid notice the plan shall come
into, operation.
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1 [(CHAPTERIII-A)

Arterial Roads In Development Area
12-A. Maintenance and Improvement of facade of certain buildings
abutting arterial roads.-
(1) Where in any developments area, any building occupied wholly for non-
residential purposes or partly for residential and partly for non- residential
purposes abuts an arterial road, the occupier of such building, shall be bound
to repair whitewash, colour-wash or paint the facade of such building at his
own cost in accordance with any bye laws made in that behalf.
(2) Where the authority, with a view to ensuring symmetry with any' colour-
scheme or other specification made in that behalf considers it necessary or
expedient so to do, or where any occupier fails to repair, white-wash, colour
wash or paint the facade of any building in accordance with Sub-section (1),
it may by order require that the said work shall be carried out by the
Authority itself or under Its direction, and may accordingly, also require the
occupier to pay the cost of such work to the Authority.
(3) The cost of any work referred to in Sub-section (2) shall be calculated
‘no profit no loss’ basis and in case of any dispute about the reasonableness
of the amount required to be deposited, the same shall be decided by the
State Government, and subject thereto, the order of the Authority shall be
final and shall not be called in question in any Court.
(4) In case of non-payment by an occupier of the whole or part of the cost of
any work referred to in Sub-section (2), it shall, on the certificate of the Vice-
Chairman, be recoverable from the occupier as arrears land revenue.
Explanation -In this section
the expression 'arterial road' shall have the meaning assigned to it in the bye-
laws,
the expression occupier' in relation to a building, means the person in actual
occupation or use of the building, and includes-
the owner (which expression shall include an agent or trustee or a receiver,
sequestrator or manager appointed by a Court or a mortgagee with
possession of the building) in occupation:
(ii) the tenant who for the time being is paying or is liable to pay' rent in
respect thereof to the owner;
(iii) the rent-free grantee or licensee thereof:
(iv) the person who is liable to pay to the owner damages for unauthorised
use and occupation thereof.]

1 Inserted by sub-section-3 of amendment act-1976(Act-19 of 1976) effective from 03.10.1975
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CHAPTER 1V
Amendment of the Master Plan and the Zonal Development Plan
13. Amendment of Plan.-
(1) i[The Authority] may make any amendments in the master plan or the
zonal development plan as it thinks fit, being amendments which, in its
opinion do not effect important alteration in the character of the plan and
which do not relate to the extent of land uses or the standards of population
density.
(2) The State Government may make amendments in the master plan or the
zonal development plan whether such amendments are of the nature
specified in Sub-section (1) or otherwise.
(3) Before making any amendments in the plan, the Authority, or as the
case may be, the State Government shall publish a notice in at least one
newspaper having circulation in the development area inviting objections
and suggestions from any person with respect to the proposed amendments
before such date as may be specified in the notice and shall consider all
objections and suggestions that may be received by the Authority or the
State Government.
(4) Every amendment made under this section shall be published in such
manner as the Authority or the State Government, as the case may be, may
specify, and the amendments shall come into operation either on the date of
the first publication or on such, other date as the Authority or the State
Government, as the case, may be, may fix.
(5) When the Authority makes any amendments in the plan under Sub-
section (1) it shall report to the State Government the full particulars of such
amendments within thirty days of the date on which such amendments come
into operations.
(6) If any question arises whether the amendments proposed to be made by
the authority are amendments which effect important alterations In the
character of the plan or whether they relate to the extent of land-uses or,
the standards of population density, it shall be referred to the State
Government whose decision, thereon shall be final.
Any reference in any other Chapter, except Chapter III, to the master plan
or the zonal Development plan shall be construed as a reference to the
master plan or the zonal development plan as amended under this section.

CHAPFER V

Development of Lands

14. Development of land In the developed area.-
(1) After the declaration of any area as development area under Section 3,
no development of -land shall be undertaken or carried out or continued in
that area by any person or body (including a department of Government)-
unless permission for such development has been obtained in writing from

1 Subs. By UP Act. No.-19 of 1976
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the :[Vice-Chairman) in accordance with the provision of this Act.

(2) After the coming into operation of any of the plans in any development
area no development shall be undertaken or carried out or continued in that
area unless such- development is also in accordance, with such plans.

(3) Notwithstanding anything contained In Sub-sections (1) and (2), the
following provisions shall apply in relation-to development of land by any
department of any State Government or the Central Government or any
local authority-

(a) When any such department or local authority intends to carry out any
development of land it shall inform the 1 (Vice Chairman] in writing of its
intention to do so -giving full, particulars thereof, including any plans and
documents, at least 30 days before undertaking such development;

(b) In the case of a department of any State Government or the Central
Government, if the :(Vice-Chairman) has no objections, it should inform
such department of the same within three weeks from the date of receipt by
it under Clause (a) of the department's intention, and if the Vice-Chairman
does ‘not make any objection within the said period, the department shall be
free to carry out the proposed development;

(c) Where the (Vice-Chairman) raises any objection to the proposed
development on the ground that the development is not conformity with any
Master Plan or Zonal Development Plan prepared or intended to be prepared
by it, or on any other ground, such department or the local authority, as the
case be, shall-

(i) either make necessary modifications in the proposal development to meet
the objections raised by the :[Vice-Chairman] or

(ii) submit the proposals for development together with the objections
raised by the :[Vice-Chairman] to the State Government for decision under
Clause (d)

(d) The State Government, on receipt of proposals for development together
with the objections of the (Vice-Chairman) may either approve the proposals
with or without modifications or direct the department or the local authority,
as the case may be, to make such modification as proposed by the
Government and the decision of the State Government shall be final:

the development of any land begun by any such department or subject to
the provisions of Section 59 by any such local authority before the
declaration referred to in Sub-section (1) may be completed by that
department or local authority with compliance with the requirement of Sub-
sections (1) and (2).

15. Application for permission.-

(1) Every person or body (other than any department of Government or any
local authority) desiring to obtain the permission referred to in Section 14
shall make an application in writing to the 2[Vice-Chairman] in such form and

1 substituted by section-4 of amendment act-1976 (Act No.-19 of 1976) effective from-03.10.1975
2 Substituted by Act No. 13 of 1975.
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containing such particulars in respect of the development to which the
Application relates as may be prescribed by 1[bye-laws].

(2) Every application under Sub-section (1) shall be accompanied by such
fee as may be prescribed by rules.

2[(2-A) The Authority shall be entitled to levy development fees mutation
charges, stacking fees and water fees in such manner and at such rates as
may be prescribed.]

Provided that the amount of stacking fees levied in respect of an area which
is not being developed or has not been developed, by the Authority, shall be
transferred to the local authority within whose local limits such area Is
situated.]

(3) On the receipt of an application for permission under Sub-section (1) the
1[Vice-Chairman] after making such Inquiry as It considers necessary in
relation to any matter specified in Clause (d) of Sub-section (2) of Section 9
or in relation, to any other matter, shall by order in writing. either grant the
permission, subject to such conditions, if any. as may be specified in the
order or refuse to grant such permission:

Provided that before making an order refusing such permission the applicant
shall be given a reasonable opportunity to show cause why the permission
should not be refused:

Provided further that the 1[Vice-chairman] may before passing any order on
such application give an opportunity to the applicant to make any correction
therein or to supply any further particulars or documents or to make good
any deficiency in the requisite fee with a view to bringing it in conformity
with, the relevant rules or regulations.

3[Provided also that before granting permission, referred to In Section 14,
the Vice-Chairman may get the fees and the charges levied under Sub-
section (2-A) deposited.

(4) Where permission is refused, the grounds of such refusal shall be
recorded in writing and communicated to the applicant.

(5) Any person aggrieved by an order under Sub-section (4) may appeal to
the 1[Chairman) against that order within thirty days from the
communication thereof and may after giving an opportunity of hearing to the
appellant and, if necessary, also to the representative of the 1[Vice-
Chairman], either dismiss the appeal or direct the 1[Vice-chairman) to grant
the permission applied for with such modifications, or subject to such
conditions, if any, as may be specified.

(6) The 1[Vice-chairman shall keep in such form as may be prescribed by
regulations a register of applications for permission under this section.

1 Substituted by UP Act No. 13 of 1975
2 Inserted by section-3(a) of amendment act-1997 (Act No-3 of 1997) dated 02.05.1997

3 Inserted by section-3(b) of amendment act-1997 (Act No-3 of 1997) dated 02.05.1997
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The said register shall contain such, particulars including information as to
the manner in which applications for permission Regulations and shall be have
been dealt with, as may be prescribed by regulations, and shall

be available for inspection by any member of the public at all reasonable
hours on payment of such fee not exceeding rupees five as may be

prescribed by regulations.

(7) Where permission is refused under this section, the applicant or any
person claiming through him shall not be entitled to get refund the fee paid
on the application for permission but the

(8) 1[Vice-Chairman) may, on an application for refund being made within
three months of the communication of the grounds of the refusal under Sub-
section (4) direct refund of such portion of the fee as it may deem proper in
the circumstances of the case.

2[(9) If at any time after the permission has been granted under Sub-
section (3), the vice-Chairman is satisfied that such permission was granted
in consequence of any material misrepresentation made or any fraudulent
statement or information furnished, he may cancel such permission for
reasons to be recorded in writing and any work done there under shall be
deemed to have been done without such permission).

Provided that a permission shall not be cancelled without affording to the
person or body concerned a reasonable opportunity of being heard.]

3[15-A Completion Certificate.-(1) Every person or body having been
granted permission under sub-section (3) of section 15, shall complete the
development according to the approved plan and send a notice in writing of
such completion to the Authority, and obtain a completion certificate from
the Authority in the manner prescribed or provided in the bye-laws of the
Authority.

Provided that if completion certificate is not granted and refusal to grant it is
not intimated within three months after receipt of the notice of completion,
it shall be deemed that the Completion certificate has been granted by the
Authority.

(2) No person shall occupy or permit to be occupied any commercial building
or use are permit to be used such building or part thereof affected building
or work until-

completion certificate has been issued by the Authority, or

Authority has failed for three months after the receipt of notice of
completion to intimate its refusal of grant of the said certificate.
Explanation.-

For the purposes of this section, the expression 'commercial building' shall
have the meaning assigned to it in the Uttar Pradesh Municipal Corporations
Act. 1959.]

1 Substituted by UP Act No. 13 of 1975
2 Inserted by section-3(c) of amendment act-1997 (Act No-3 of 1997) dated 02.05.1997
3 Inserted by section-4 of amendment act-1997 (Act No-3 of 1997) dated 02.05.1997
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16. Uses of land and buildings in contravention of plans.-

After the coming into operation of any of the plans in a zone no person shall
use or permit to be used any land or building in that zone otherwise that in
conformity with such plan :

Provided that it shall be lawful to continue to use, upon such terms and
conditions as may be prescribed by bye-laws made in that behalf, any land
or building for the purposes and to the extent for and to which it is being
used upon the date on which such plan comes into force
CHAPTER VI

Acquisition and Disposal of Land
17. Compulsory acquisition of land.-
(1) If in the opinion of the State Government any land is required for the
purpose of development or for any other purpose, under this Act the State
Government may acquire such land under the Provisions of the Land
Acquisition Act,1894:
Provided that any person from whom any land is so acquired may after the
expiration of a period of five years from the date of such acquisition apply to
the State Government for restoration of that land to him on the ground that
the land has not been utilized within the period for the purpose for which it
was acquired, and if the State Government is satisfied to that effect it shall
order restoration of the land to him on re-payment of the charges which
were incurred in connection with the acquisition together with interest at the
rate of twelve percent per annum and such development charges as if any
may have been incurred after acquisition.
(2) Where any land has been acquired by the State Government, that
Government may, after it has taken possession of the land, transfer the land
to the Authority or any local authority for the purpose for which the land has
been acquired on payment by Authority or the local Authority of the
compensation awarded under that Act and of the charges incurred by the
Government in connection with the acquisition.
18. Disposal of land by the Authority or the local Authority
concerned.-
(1) Subject to any directions given by the State Government in this behalf,
the Authority or, as the case may be, the local Authority concerned may
dispose of
any land acquired by the State Government and transferred to it, without
undertaking or carrying out any development thereon; or
any such land after undertaking or carrying out such development as it
thinks fit.
to such persons, in such manner and subject to such terms and conditions
as it considers expedient for securing the development of the development
area according to plan.
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(2) Nothing in this Act shall be construed as enabling the Authority or the
local Authority concerned to dispose of land by way of gift, 1 (***) but
subject thereto, references in this Act, to the disposal of land shall be
construed as references to the disposal thereof in any manner, whether by
way of sale,

exchange or lease or by the creation of any easement, right or privilege or
otherwise.

2[(3) Notwithstanding, anything contained in Sub-section (2), the Authority
or the local Authority concerned may create a mortgage or charge over such
land (including any building thereon) in favour of the Life Insurance
Corporation of India. the Housing and Urban Development Corporation, or a
banking company as defined in the Uttar Pradesh Public Moneys (Recovery
of Dues) Act, 1972 or any other financial institution approved by general or
special order in this behalf by the State Government.]

3[(4) Where vacant land has been disposed of under this section by way of
lease for making constructions within the time with right of forfeiture of the
lease and re-entry upon failure to make constructions within such time, and
the lessee fails without sufficient reason, to make the constructions or a
substantial portion thereof, within the stipulated time or such extended time
as the lessor may grant, the [lessor may subject to the provisions of Sub-
section (4-A) forfeit] the lease and re-enter upon the land:

Provided that no forfeiture and re-entry shall be made unless the lessee has
been allowed reasonable opportunity to show cause against the proposed
action.]

4[(4-A) Where a lessee fails to make construction within the stipulated time,
and the extended time, if any, under Sub-section (4) so that the total period
from the date of lease exceeds five years, a charge at the rate of two per
cent of the prevailing market value of the concerned land shall be realised
every year from him by the lessor and if from the date of imposition of the
said charge a further period of five years elapses the lease shall stand
forfeited and the lessor shall re-enter upon the land:)

Provided that where the period of five years has expired before the
commencement of the Uttar Pradesh Urban Planning and Development
(Amendment) Act, 1997, or where the period of five years expires within one
year after such commencement, the charge shall be realizable after a period
of one year from the date of such commencement.]

1 Omitted by sub-section-5 of amendment act-1976 (Act No.-19 of 1976) Effective from03.10.1975
2 Inserted by section-5(ii) of amendment act-1976 (Act No.-19 of 1976) effective from 03.10.1975
3 Inserted by section-5 of amendment act -1985 (Act No.-21 of 1985) effective from 2.10.1984

4 substituted/Inserted by section-5 of amendment act-1997 (Act No.-3 of 1997) dated 02.05.1997
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(5) Upon such forfeiture and re-entry, the premium paid by the lessee for
such land shall be refunded without any interest, after deducting-

the amount, if any, due to the lessor under that lease, and

a sum equivalent to 5 per cent of the premium, for administrative expenses.
(6)Any person aggrieved by an order under Sub-section (4) may, within 30
days from the date of knowledge thereof, prefer an appeal to the District
Judge whose decision shall be final.

(7)The land so re-entered upon after forfeiture of lease may be disposed of
in accordance with the provisions of Sub-sections (1) and (2).

19. Nazul lands.-

(1) The State Government may, by notification in the Gazette and upon such
terms conditions as may be agreed upon between that Government and the
Authority, place at the disposal of the Authority all or any developed and
undeveloped lands in the development area vested in the State (known and
hereinafter referred to as 'nazul lands'), for the purpose of development in
accordance with the provisions of the Act,
(2) After any nazul land has been placed at the disposal of the Authority
under Sub-section (1), no development of any such land shall be undertaken
or carried out except by or under the control an supervision of the Authority.
(3) After any such nazul land has been developed by or under the control
and supervision of the Authority it shall be dealt with by the Authority in
accordance with directions given by the State Government in that behalf.
(4) If any nazul land placed at the disposal of the Authority under Sub-
section (1) is required at any time thereafter by the State Government, the
Authority shall, by notification in the Gazette, replace it at the disposal of
that Government upon such terms and conditions as may be agreed upon
between that Government and the Authority.

CHAPTER VII

Finance,Accounts and Audit
20. Fund of the Authority.-
(1) The Authority shall have an maintain its own fund to which shall be
credited-
(a) all moneys received by the Authority from the State Government by
way of grants, loans, advances or otherwise:
(b) all moneys borrowed by the Authority from sources other than the State
Government by way of loans or debentures;
(c) all 1[fees, tolls and charges] received by the Authority under this Act:
(d) all moneys received by the Authority from the disposal of lands, buildings
and other properties, movable and immovable and
(e) all moneys received by the Authority by way of rents and profits or in
any other manner or from any other source,

1 Subs. By UP Act No. 48 of 1976.
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(2) The fund shall be applied towards meeting the expenses incurred by
Authority in the administration of this Act and for no other purpose;

(3) Subject to any directions of the State Government, the Authority may
keep in current account of any Scheduled Bank such sum of money out of its
fund as it may think necessary for meeting its expected -currents

requirement and invest any surplus money in such manner as it thinks fit.

(4) The State Government may, after due appropriation made by Legislature
by law in that behalf, make such grants, advances and loans to the
Authority as that Government may deem necessary for the performance of
the functions of the Authority under this Act and all grants, loans and
advances made shall be on such terms and conditions as the State
Government may determine.

(5) The Authority may borrow money by way of loans or, debentures from
such sources (other than the State Government) and on such terms and
conditions as may be approved by the State Government.

(6) The Authority shall maintain a sinking fund for the repayment of moneys
borrowed under Sub-section (5) and shall pay every year into the sinking
fund such sum as may be sufficient for repayment within the period fixed of
all moneys so borrowed.

The sinking fund or any part thereof shall be applied in or towards, the
discharge of the loan for which such fund was created, and until such loan is
wholly discharged it shall not be applied for any other purpose.

21. Budget of the Authority:-

(1) The Authority shall prepare in such form and at such time every year as
the State Government may specify, a budget in respect of the financial year
next ensuing, showing the estimated receipts, and expenditure of the
Authority.

1[22. Accounts and Audit:- 1).-The Authority shall maintain proper
accounts and other relevant records and prepare an annual statement of
accounts including the balance sheet in such form as the State Government
may specify.

(2) The accounts of the Authority shall be subject to audit annually by the
Examiner, Local Fund Accounts:

Provided that in place of or in addition to the Examiner, Local Fund
Accounts, the State Government may entrust and audit to the Accountant
General, Uttar Pradesh or Comptroller and Auditor General of India or to any
other Auditor on such terms and conditions, in such manner, for such period
and at such times as may be agreed upon between him and the State
Government.

(3) The rights, authority and privileges of any person conducting audit under
Sub-Section (2) shall -

1 Subs. By UP Act No. 28 of 1983(w.e.f. 6.10.82).
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() in the case of Examiner, Local Fund Accounts, be the same as he has in

connection with the audit of the accounts of local authority;

(i) in the case of the Accountant General, Uttar Pradesh or as the case may

be, the Comptroller and Auditor General of India, be the same as he has in

connection with the audit of Government accounts, and

(iii) in the case of any other auditor, be as prescribed;

and, in particular, he shall have the right to demand production of books,

accounts, connected vouchers, papers and other documents and to inspect

the office of the Authority.

(4) The accounts of the Authority, as certified by the Auditor or any person

appointed by him in that behalf, together with audit report thereon shall be

forwarded to the State Government annually or at such times as may be

directed by it. The State Government may issue such directions to the

Authority as it may deem fit and the Authority shall be bound to comply with

such directions.

(5) Any expenditure, incurred by the Auditor in connection with the audit

shall be payable by the Authority to the auditor.]

23. Annual Report.-

The Authority shall prepare for every year a report of its activities during

that year and submit the report to the State Government in such form and

on or before such date as the State Government may specify and such

report shall be laid before both houses of the Legislature.

24. Pension and Provident Funds: -

(1) The Authority may constitute for the benefit of its whole time paid

members and of its officers and other employees in such manner and

subject to such conditions, as the State Government may specify, such

pension or Provident funds as it may deem.

(2) Where any such person, or provident fund has been constituted, the

State Government may declare that the provisions of the Provident Funds

Act, 1925, shall apply to such fund as if it were Government Provident Fund.
CHAPTER VIII

Supplemental and Miscellaneous Provisions
25. Power of entry: -
The Vice-Chairman of the Authority may authorise any person to enter in or
upon any land or building with or without assistants or workmen for the
purpose of-
a) making any inquiry, inspection, measurement or survey or taking
levels of such land or building:
b) examining works under construction and ascertaining the course of
sewers and drains.
c) digging or boring into the sub-soil;
d) setting out boundaries and intended lines of work;
e) making such levels, boundaries and lines by placing marks and cutting
trenches;
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f) ascertaining whether any land is being or has been developed without
of the master plan or zonal developed in contravention of the master
plan or zonel development plan or without the permission referred to
in Section 14 or in contravention of any condition subject to which
such permission has been granted; or

g) doing any other thing necessary for the efficient administration of this
Act:

Provided that -

I.  no such entry shall be made except between the hours of sunrise and
without giving reasonable notice to the occupier, or if there be no
occupier, to the owner of the land or building;

Il. sufficient opportunity shall in every instance be given to enable
woman, if any, to withdraw from such land or building;

lll.  due regard shall always be had, so far as may be compatible with the
exigencies of the purpose for which the entry is made to the social and
religious usages of the occupants of the land-or building entered.

26. Penalties.-

(1) Any person who whether at his own instance or at the instance of any
other person or any body (including a department of Government)
undertakes or carries out development of any land, in contravention of the
Master Plan or Zonal Development Plan or without the permission, approval
or sanction referred to in Section 14 or in contravention of any condition
subject to which such permission approval or sanction has been granted
shall be punishable with fine which may extend to 1[Fifty thousand] rupees,
and in the case of a continuing offence, with further fine which may extend
to 1[Two thousand five hundred] rupees for every day during which such
offence continues after conviction for the first commission of the offence.

(2) Any person who uses any land or building in contravention of the
provisions of Section 16 or in contravention of any terms and conditions
prescribed by regulations under the proviso to that section shall be
punishable with fine which may extend to 2 [Twenty-five thousand rupees
and in the case of a continuing offence, with further fine which may extend
to 2[One thousand, two hundred and fifty rupees] for every day during which
such offence continues after conviction for the first commission of the offence.
(3) Any person who obstructs the entry of a person authorised under Section
25 to enter into or upon any land or building or molests such person after
such entry shall be punishable with imprisonment for a term which may
extend to six months, or with fine which may extend to one thousand
rupees, or with both.

1 Substituted by section-6(a) of amendment act-1997 (Act No.-3 of 1997) dated 02.05.1997

2 Substituted by section-6(b) of amendment act-1997 (Act No.-3 of 1997) dated 02.05.1997
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1[26-A. Encroachment or obstruction on public land.-

(1) Whoever makes any encroachment on any land not being private
property, whether such land belongs to or vests in the authority or not in a
development area, except steps over drain in any public street, shall be
punishable with simple imprisonment for a term which may extend to one
year and with fine which may extend to twenty thousand rupees.

(2) Any offence punishable under Sub-section (1) shall be cognizable.

(3) Whoever by placing or depositing building material or any other thing
whatsoever, or otherwise makes any obstruction in any street or land not
being private property, whether such street or land belongs to or vests in
the Authority or not in a development area, except steps over drain in any
public street. or placing of building material during such period as may be
permitted on payment of stacking fees on a public street of public place,

shall be punishable with simple imprisonment for a term which may extend
to one month or with fine which may extend to two thousand rupees or with
both.

(4) If there are grounds to believe that a person has made any
encroachment or obstruction on a land in a development area which is not a
private property, the Authority or an officer authorised by it in this behalf
may serve upon the person making encroachment or obstruction, a notice
requiring him to show cause why he shall not be required remove the
encroachment or obstruction within such period not being less than fifteen
days as may be specified in the notice, and after considering the cause, if
any, shown by such person, may order removal of such encroachment or
obstruction for reason to be 'recorded in writing

Provided that any encroachment made on public land by a person belonging
to weaker section on or before the date of commencement of the Uttar
Pradesh Urban Planning and Development (Amendment) Act, 1997 shall not
be removed until alternative land or accommodation is offered to rehabilitate
him in such manner and on such terms and conditions as may be prescribed:
Explanation.-For the purposes of this section, the expression

(1) a person belonging to weaker section' means a person-

(a) whose family on the date of commencement of the Uttar Pradesh Urban
Planning and Development (Amendment) Act. 1997 does not hold any
immovable property in any city as defined in the Uttar Pradesh Municipal
Corporation Act, 1959 or any Municipal Area defined in the Uttar Pradesh
Municipalities Act, 1916 and

1 Inserted by section-7 of amendment act-1997 (Act No.-3 of 1997) dated 02.05.1997
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(b) whose principal source of livelihood is manual labour including the
practice of any craft. either by himself or by the members of his family and
includes a rickshaw puller or scavenger, but does not Include a person who
has been assessed to income tax under the Income Tax Act, 1961 or trade
tax under the Uttar Pradesh Trade Tax Act, 1948 or Sales Tax under the
Central Sales Tax 1956.

(2) 'family’, in relation to a person belonging to weaker section means the
husband or wife, as the case may be, and unmarried minor children either or
both of them. -

(5) Notwithstanding anything contained in the forgoing provisions,the
Authority of the officer authorised by it in this behalf shall, addition to the
action taken as provided in this section, also have power to seize or attach
any property found on the land referred to in this section or, as the case
may be, attached to such land or permanently fastened to anything
attached to such land.

(6) Where any property is seized or attached by an officer authorised by the
Authority, he shall immediately made a report of such seizure or attachment
to the Authority.

(7) The Authority may make such orders as it thinks fit for proper custody of
the property seized or attached, pending the conclusion of confiscation
proceedings, and if the property is subject to speedy and natural decay, or
it is otherwise expedient so to do the Authority may order it to be sold or
otherwise disposed of.

(8) Where any property is sold as aforesaid, the sale proceeds, after
deducting the expenses, if any, of such sale and other incidental expenses
relating thereto, shall,

(a) where no order of confiscation is ultimately passed by the Authority, or
(b) where an order passed in appeal so requires, be paid to the owner
thereof or the person from whom it is seized or attached.

(9) Where any property is seized under Sub-section (5), the Authority may
order confiscation of such property.

(10) No order for confiscation of any property shall be made under Sub-
section (9) unless the owner of such property or the person from whom it is
seized or attached is given.

(a) a notice in writing, informing him of the grounds on which it is proposed
to confiscate the property.

(b) an opportunity of making a representation in writing within such
reasonable time as may be specified in the notice against the grounds of
confiscation; and

(C) a reasonable opportunity of being heard in the matter.

(11) Any order of confiscation under this section shall not prevent the
infliction of any punishment to which the person affected thereby may be
liable under the Act.
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(12) Any person aggrieved by an order made under Sub-section (9) may
within one month from the date of the communication to him of such order,
appeal against it to the District Judge.

(13) On such appeal, the District Judge may, after giving, an opportunity to
the appellant and the respondent of being heard, pass such order as he may
think fit confirming, modifying or setting aside the order appealed against,
and pending appeal, may stay the operation of such order on such terms, if
any, as he thinks fit.

1[26-B. Claim for compensation for removal under Section 26- A. -

(1) Any person aggrieved by the removal of obstruction or encroachment
under Sub-section (4) of Section 26-A may within thirty days from the date
of such removal prefer a claim for compensation or restitution or both before
the Tribunal against either the Authority, or the officer ordering the removal
or against both, and for making such officer personally liable for the loss
caused to him due to such removal.

(2)The District Judge having territorial jurisdiction over the area in which the
removal -of encroachment or obstruction as provided in Sub- section (4)of
Section 26-A has taken place shall be the Tribunal for the Purposes of this
section.

(3) Every order of the Tribunal for payment of any compensation for the
restitution of any Immovable property shall be deemed to be a decree of
the Civil Court and shall be executable as such.

Provided that if the Tribunal awards any compensation again any officer

personally, it shall be the duty of the Authority to realise the amount from

the salary or the other dues of the officer concerned and to pay it to the
claimant.

(4) The proceedings before the Tribunal shall be deemed to be judicial

Proceedings within the meaning of Sections 193 and -228 of the Indian

Penal Code.

(5) The Tribunal shall for the Purpose of deciding a claim under this section,

have the same powers as are vested in a Civil Court under the Code of Civil

Procedure, 1908 while trying a suit in respect of the following matters,

namely-

(a) Summoning and enforcing the attendance of any person and examining

him on oath:

(b) Receiving evidence on affidavits;

(¢) Inspecting any immovable Property or its locality, or issuing
commission for the examination of witnesses or documents of local
investigation.

(d) Requiring the discovery and production of documents.

(e) Recording a lawful agreement, compromise or satisfaction and making

an order in accordance therewith:

(f) Any other matter which may be prescribed.

(6) The decision of the Tribunal shall be final.]

1 Subs. By UP Act No. 3 of 1997
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1[26-C. Authority may without notice remove anything erected or
deposited in contraventions of Act.-

The Authority or an officer authorised by it in this behalf may, without
notice, cause to be removed-

(a) Any wall, fence, rail, post. Step, booth or other structure whether fixed
or movable and whether of a permanent or temporary nature or any fixture
which shall be erected, or set in or upon or over any street or upon or over
any open channel, drain. well or tank contrary to the provisions of this Act.

(b) Any stall, chair, bench, box, ladder, bale, board or shelf of any other
thing whatever placed, deposited, projected, attached or suspended in,
upon, from or to any place in contravention of this Act.]

1[26-D. Penalty for not preventing encroachment.-

Whoever specially entrusted with the duty to stop or prevent the
encroachment or obstruction under this Act or any other Act, rules or bye-
laws willfully or knowingly neglects or deliberately omits tostop or
prevent such encroachment or obstruction shall be punishable with simple
imprisonment for a term which may extend to one month or with fine which
may extend to ten thousand rupees or with both.]

27. Order of demolition of building.-

(1) Where any development has been commenced or is being carried on
or has been completed in contravention of the Master Plan or without the
permission approval or sanction referred to in Section 14 or in
contravention of any conditions subject to which such permission, approval
or sanction has been granted, in relation to the development area, then,
without prejudice to the provisions of Section 26, [the Vice-Chairman or
any officer of the Authority empowered by him in that behalf) may make an
order directing that such development shall be removed by demolition, filling
or otherwise by the owner thereof or by the person at whose instance the
development has been commenced or is being carried out or has been
completed, within such period not being less than fifteen days and more
than forty days from the date on which a copy of the order of removal, with
a brief statement of the reasons therefore, has been delivered to the owner
or that person as may be specified in the order and on his failure to comply
with the order, [the Vice-Chairman or such officer] may remove or cause to
be removed the development, and the expenses of such removal as certified
by 2[the Vice- Chairman or such officer) shall be recoverable from the owner
of the person at whose instance the development was commenced or was
being carried out or completed as arrears of land revenue and no suit shall
lie in the Civil Court for recovery of such expenses:

1 Subs. By UP Act No. 3 of 1997

2 Subs. By UP Act 13 of 1975
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Provided that no such order shall be made unless the owner or the person
concerned has been given a reasonable opportunity to show cause why the
order should not be made.

(2) Any person aggrieved by an order under Sub-section (1) may appeal to
the 1(Chairman) against that order within thirty days from the date thereof
and the 1i[Chairman) may after hearing the parties to the appeal either allow
or dismiss the appeal or may reverse or vary any part of the order.

(3)The 1[Chairman) may stay the execution of an order against which an
appeal has been filed before it under Sub-section(2).

(4) The decision of the 1*(Chairman) on the appeal and, subject only to such
decision, the order under Sub-section (1), shall be final and shall not be
questioned in any Court.

(5) The provisions of this section shall be in addition to, and not in or
derogation of, any other provision relating to demolition of buildings of
contained in any other law for the time being In force.

28 Power to stop development;-

(I) Where any development in a development area has been commenced or
continued in contravention of the Master Plan or Zonal Development Plan or
without the permission, approval or sanction referred to in Section 14 or In
contravention of any conditions subject to which such permission, approval

or sanction has been granted, then, without prejudice to the provisions of
Sections 26 and 27, the Vice Chairman of the Authority or any officer of the
Authority empowered by him in that behalf may make an order requiring

the development to be discontinued on and from the date of the service of

the order, and such order shall be complied with accordingly.

Where such development is not discontinued in pursuance of the order
under Sub-section (1), the Vice-Chairman or the said officer of the Authority
may require any police officer to remove the person by whom the
development has been commenced and all his assistants and workmen from
the place of development within such time as may be specified in the
requisition, and such police officer shall comply with the requisition
accordingly.

After the requisition under Sub-section (2) has been complied with the Vice-
Chairman of the Authority may depute by a written order a police officer or
an officer or employee of the Authority to watch the place in order to ensure
that the development is not continued.

Any person failing to comply with an order under Sub-section (1) shall be
punishable with fine which may extend to two hundred rupees, for every day
during which the non-compliance continues after the service of the order.

No compensation shall be claimable by any person for any damage which he
may sustain in consequence of the removal of any development under
Section 27 or the discontinuance of the development under this section.

1 Subs. By UP Act no. 13 of 1975
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The provisions of this section shall be in addition to and not in derogation of,
any other provision relating to stoppage of building operations contained in
any other law for the time being in force.

1[28-A. Power to seal unauthorised development: -

(1). It shall be lawful for the Vice-Chairman or an officer empowered by him
in the behalf, as the case may be, at any time before or after making an
order for the removal or discontinuance of any development under Section
27 or Section 28 to make any order

directing the sealing of such development in a development area in such
manner as may be prescribed for the purposes of carrying out the provisions
of this Act.

(2) Where any development has been scaled, the Vice-Chairman or the
officer empowered by him in this behalf, as the case may be, for purpose of
removing or discontinuing such development order the seal be removed.

(3) No person shall remove such seal except under an order made under
Sub-section (2) by the Vice-Chairman, or the officer empowered by him in
this behalf.

(4) Any person aggrieved by an order made under Sub-section (1) or sub-
section (2) may appeal to the Chairman against that order within thirty days
from the date thereof and the Chairman may after hearing the parties to the
appeal, either allow or dismiss the appeal.

(5) The decision of the Chairman shall be final.]

29. Conferment of other powers on the Authority.-

After a Master Plan or Zonal Development Plan has come into operation
under section 12, the Development Authority or its Vice-Chairman shall have
such other powers and functions exercisable by the local authority concerned
or its Chief Executive Officer, as the case may be, under the enactment
constituting that local authority subject to such exceptions or modifications,
as the State Government may by notification in the Gazette specify.

30. Offences by companies.-

(1) If the person committing an offence under this Act is a company, every
person, who, at the time the offence was committed was in charge of, and
was responsible to, the company for the conduct of the business of the
company, as well as the company, shall be deemed to be guilty of the
offence and shall be liable to be proceeded against and punished
accordingly:

Provided that nothing contained in this Sub-section shall render any such
person liable to any punishment provided in this Act if he proves that the
offence was committed without his knowledge or that he exercised all due
diligence to prevent commission of such offence.

1 Inserted by section-8 of amendment act-1997(Act No.-3 of 1997) dated 02.05.1997
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(2) Notwithstanding anything contained in Sub-section (1), where an offence
under this Act has been committed by a company and it is proved that the
offence has been committed with the consent or connivance, of, or is
attributable to any neglect on the part of, any director, manager, secretary
or other officer of the company, such director, manager, secretary or other
officer shall also be deemed to be guilty of that offence and shall be liable to
be proceeded against and punished accordingly.

Explanation -For the purposes of this section-

'company' means a body corporate and includes a firm or other association

of individuals; and

'director' in relation to a firm means a partner in the firm.

31. Fines when reafized to be paid to the Authority.-

All fines realised in connection with prosecutions under this Act shall be paid
to the Authority.

32. Composition of Offences.-

(1) Any offence made punishable by or under this Act may either before or
after the institution of proceedings, be compounded-by 1[the Vice-Chairman
(or any officer authorised by him in that behalf by General or Special order)]
on such terms, including any term as regards payment of a composition fee,
as 2[the Vice-Chairman] (or such officer) may think fit.

(2) Where an offence has been compounded, the offender, if in custody,
shall be discharged and no further proceedings shall be taken against him in
respect of the offence compounded.

33. Power of the Authority to provide amenity or carry out
development at cost of owner in the event of his default and the levy
cess In certain cases.-

(1) If the Authority, after holding a local inquiry or upon report from any of
its officers or other information in its possession, is satisfied that any
amenity in relation to any land in a development area has not been provided
in relation to that land which, in the opinion of the Authority, ought to have
been or ought to be provided, or that any development of the land for which
permission approval or sanction had been obtained under this Act or under
any law, in force before the coming into force of this Act has not been
carried out, it may, after affording the owner of the land or the person
providing or responsible for providing the amenity a reasonable opportunity
to show cause, by order require him to provide the amenity or carry out the
development within such time as may be specified in the order.

1 Substituted by section-9(a) of amendment act-1997 (Act No.-3 of 1997)dated 02.05.1997

2 Substituted by section-9(b) of amendment act-1997 (Act No.-3 of 1997)dated 02.05.1997
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(2) If any amenity is not provided or any such development is carried out
within the time specified in the order, then the Authority may itself provide
the amenity or carry out the development or have provided or carried out
through such agency as it deems fit:

Provided that before taking any action under this sub-section, the Authority
shall afford a reasonable opportunity to the owner of the land or to the
person providing or responsible for providing the, amenity to show cause as
to why such action should not be taken.

(3) All expenses incurred by the Authority or the agency employed it in
providing the amenity or carrying out the development together with interest
at such rate as the State Government may by order fix from, the date when
a demand for the expenses is made until payment may be recovered by the
Authority from the owner or the person providing or responsible for
providing the amenity as arrears of land revenue, and no suit shall lie in the
Civil Court for recovery of such expenses.

(4) Notwithstanding anything contained in the foregoing sub-section where
the Authority on the written representation by so many of the owners of
any land in a development area as represent not less than one and half of
the area of that land is satisfied that any amenity in relation to such land
has not been provided, which in the opinion of the Authority ought to be
provided, or that any development of that land for which permission,
approval or sanction had been obtained under this Act or under any law in
force before the [commencement of this Act] has not been carried out, it
may itself provide the amenity or carry out the development or have it
provided or carried out such agency as it deems fit, and recover the
expenses by levy of cess from all the owners of the said land :

Provided that if the owners making the said representation contend that the
amenity had been agreed to be provided or the development had been
agreed to be carried out by a coloniser or co-operative housing society
through or from whom the land was acquired by them, they shall file with
the Authority a copy of such agreement, or of the deed of transfer or of the
bye-laws of the society incorporating such agreement, and no action
shall be taken by the Authority under this sub-section unless notice has
been given to the coloniser of the society, as the case may be, to show
cause why such action should not be taken:

Provided further that where the Authority is satisfied that the coloniser or
the society has become defunct or is not traceable, no notice under the last
preceding proviso need be issued.
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1[(4-A) Where the authority provides any amenity in an area developed byit
the authority shall, till the responsibility for maintenance is assumed bythe
local authority as provided in Section 34, be entitled to recover, in the manner
prescribed, from the owner of land or building, such charges therefor as
may be fixed by the State Government, by a notified order, having regard to
the expenses incurred for maintaining and continuing to provide such
amenity.]

(5) The cess referred to in Sub-section (4) shall be equivalent to the
expenses incurred by the Authority or the agency employed by it in
providing the amenity or carrying out the development, together with
interest at such rate as the State Government may by order fix, from the
date of completion of the work until payment, and shall be assessed land
levied on all the owners of the land in proportion to the respective areas of
land owned by them.

(6) The said cess shall be payable in such number of installments, and each
installment shall be payable at such time and in such manner, as the
Authority may fix, any arrear of cess shall be recoverable as arrears of land
revenue, and no suit shall lie in the Civil Court for recovery thereof.

The expenses incurred by the Authority or the agency employed by it under
this section shall be certified by the Authority; and such certificate as also
the assessment of the cess, if any under Sub-section (5) shall be final.

If under any agreement between the owners of the land and the coloniser or
the society referred to in Sub-section (4) the responsibility for providing the
amenity or carrying out the development rested with such coloniser or
society, the cess Payable under the sub-section by the owners shall be
recoverable by them from the coloniser or the society, as the case may be.
34. Power of Authority to require local authority to assume
responsibilities in certain cases:-

Where any area has been developed by the Authority may require the local
authority within whose local limits the area so developed is situated, to
assume responsibility for the maintenance of the amenities which have been
provided in the area by the Authority and for the provision of the amenities
which have not been provided by the Authority but which in its opinion

should be provided in the area, on terms and conditions agreed upon

between the Authority and that local Authority, and where such terms and
conditions cannot be agreed upon, then on a reference of the matter to the
State Government by the Authority, on terms and conditions settled by the
Government in consultation with the local Authority.

1 Inserted by section-10 of amendment act-1997(Act No.-3 of 1997)dated 02.05.1997
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35. Power of Authority to levy betterment charges.-
(1) Where in the opinion of the Authority, as a consequence of any
development scheme having been executed by the Authority in any
development area, the value of any property in that area which has been
benefited by the development, has increased or will increase, the Authority
shall be entitled to levy upon the owner of the property or any person having
an interest therein a betterment charge in respect of the increase in value of
the property resulting from the execution of the development:
Provided that no betterment charge shall be levied in respect lands owned
by Government:
Provided further that where any land belonging to Government has been
granted by way of lease or license by Government to any person, then that
land and any building situate thereon shall be subject to a betterment
charge under this section.
(2) Such betterment charge shall be an amount-
()in respect of any property situate in the township or colony if any
developed or in other area developed or redeveloped, equal to one third of
the amount, and
(ii) in respect of property situated outside such township, colony or other
area, as aforesaid, not exceeding one-third of the amount,

by which the value of the property on the execution of the development
scheme, estimated as if the property were clear of buildings exceeds the
value of the property prior to such execution, estimated in like manner.
36. Assessment of betterment charge by Authority.
(1) When it appears to the 1[Vice-Chairman) that any particular
development scheme is sufficiently advanced to enable the amount of the
betterment charge the determined, the 1[Vice-Chairman) may, by an order
made in that behalf, declare that for the purpose of determining the
betterment charge the execution of the scheme shall be deemed to have
been completed and shall thereupon give notice in writing to the owner of
the property or person having an interest therein that the 1[Vice-Chairman]
proposes to assess the amount of the betterment charge in respect of the
property under Section 34.
(2) The 1[Vice-Chairman) shall then assess the amount of betterment
charge payable by the person concerned after giving such person an
opportunity to be heard and such person shall, within three months from the
date of receipt of the notice in writing of such assessment from the 1[Vice-
Chairman), inform the 1[Vice-Chairman] by a declaration in writing that he
accepts the assessment or dissents from it.
(3) When the assessment proposed by the 1[Vice-Chairman) is accepted by
the person concerned within the period specified in Sub-section (2) such
assessment shall be final.

1 Subs. By UP Act No. 13 of 1975
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(4) If the person concerned dissents from the assessment or fails to give
the 1 [Vice-Chairman] the information required by Sub-section (2) within
the period specified therein the matter shall be determined by the
1[Chairman] 2[and such determination shall not be questioned in any
Court].

3[(37, Finality of decision.-

4[Except as provided in Section 41. every decision] of the Chairman on
appeal, and subject only to any decision on appeal (if It lies and is
preferred), the order of the Vice-Chairman or other officer under Section 15,
or Section 27, shall be final and shall not be questioned in any Court].

38. Payment of betterment charge.-

(1) The betterment charge levied under this Act shall be payable in such
number of installments, and each installment shall be payable at such time
and in such manner, as may be fixed by bye-laws made in that behalf.

(2) Any arrear of betterment charge shall be recoverable as an arrear of land
revenue, and no suit shall lie in the civil court for recovery of such arrear.
5[38-A Power of Authority to levy land use conversion charge and
city development charge.-

(1) where in any development area. The land use of a particular land is
change as a result of amendment of Master Plan or Zonal Development Plan
under section 13, the Authority shall be entitled to levy land use conversion
charge on the owner of such land and in such manner and at such rates as
may be prescribed;

Provided that the land use conversion charge shall be recovered from
the owner of land by the Authority prior to final notification under sub-
section (4) of section 13 of this Act;

Provided further that where the land use of a particular land is

changed as a result of coming into operation of Master Plan or Zonal
Development Plan, no land use conversion charge shall be levied upon the
owner of such land.
(2) Where in any development area a license has been granted to private
developer for assembly and development of land, the Authority shall be
entitled to levy city development charge on the private developer of such
land and in such manner and at such rates as may be prescribed.]

1 Subs. By UP Act No. 13 of 975

2 Inserted by ibid.

3. Subs. By UP Act No. 13 of 975

4 Substituted by section-6 of amendment act-1976(Act No.-19 of 1976) effective from 03.10.1975

5 Inserted by section-3 of amendment act-2007(Act No.-1 of 2008) dated 09.01.2008
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39. Additional stamp duty on certain transfers of property.-
(1) The duty imposed by the Indian Stamp Act, 1879, on any deed of
transfer of immovable property shall in the case of an immovable Property
situated within a development area, be increased by two per cent on the
amount or value of the consideration with reference to which the duty is
calculated under the said Act:
Provided that the State Government may, by notification in the Gazette,
enhance, the aforementioned percentage of the increase in stamp duty up to
five.
(2) All collections resulting from the said increase shall after deduction of
incidental expenses, if any, be allocated and paid by the State Government
in its discretion. either to the Development Authority alone or to the
Development Authority, the Uttar Pradesh Avas Evam Vikas Parishad and the
1[Municipal Corporation] or the 2[Municipal Board], as the case may be, in
such proportion as from time to time be determined, in such manner and in
accordance with such principles as the State Government may by notification
in the Gazette specify.
(3) For purposes of this section, Section 27 of the Indian Stamp Act, 1899,
shall be read as if it specifically required the particulars referred to therein to
be separately set forth in respect of property within the development area
and property situated outside such area.
(4) For the purposes of this section Section 64 of the Indian Stamp Act,
1899, shall be so read and construed as if it referred to the Development
Authority, as well as to the State Government.
(5) The provisions of Clause (g) of Sub-section (2) of Section 172 and
Section 191 of the 1[Uttar Pradesh Municipal Corporation Act]. 1959 and of
Clause (xiii-B), of Section 128 and Section 128-A of the 1[U.P Municipalities
Act, 1916] and Section 62 of the Uttar Pradesh Avas Fvam Vikas Parishad
Adhiniyam, 1965 shall, to the extent of any repugnancy with the provisions
of this section, cease to have effect, and the provisions of this section shall
prevail.
(6) The provisions of Sections 6, 8 and 24 of the United Province General
Clauses Act. 1904, shall apply in relation to such cesser as they apply in
relation to repeal and re-enactment.
NOTIFICATION
Niwas Anubhag-2, Notification No. 1319/XXXVIII-3-34-HB-76, dated May
31, 1977, published in Gazette, Extra, dated 31st May, 1977
In exercise of the powers under Sub-section (2) of Section 39 of the Uttar
Pradesh Urban Planning and Development Act, 1973 (President's Act No. 11
of 1973) as re-enacted by the Uttar Pradesh President's Acts (Re-enactment
with Modification) Act, 1974 (U.P. Act No. 30 of 1974), the Governor is
pleased to order that the two per cent increased duty realised under Sub-

1 Subs. By UP Act No. 3 of 1997
2 Now Municipality vide UP Act No. 12 of 1994
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section (1) of Section 39 of the said Act shall, after deduction of incidental
expenses, if any be allocated and paid to between the Uttar Pradesh Avas
Evam Vikas Parishad and the Development Authority of the Development
Area concerned in the proportion of fifty-fifty with effect from April 1, 1977.
1[39-A, Toll for amenities.-

The Authority shall be entitled to charge and collect toll, for the use of
approach roads and other amenities at such rate and in such manner as may
be notified by the State Government, from visitors, to such places of popular
resort (including any ancient and historical monuments) within its
development area as may be so notified:

Provided that-

(a) the rate of toll per visitor, shall not exceed 2[(One thousand rupees)];

(b) the State Government may by notification, exempt any classes of
visitors from the payment of the toll and may fix any days on which no toll
shall be chargeable].

3[39-B, License for assembly and development of land.-

The Authority may grant license to private developer for assembly and
development of land within its development area in such manner and for
such period as may be prescribed.

39-C, Power of authority to license fee.-

The Authority shall be entitled to levy license fee for granting license to
private developer for assembly and development of land within its
development area at such rates and in such manner as may be prescribed.”]

4[40, Recovery of moneys due to Authority.-Any money due to an
Authority on account of any fee; or charges, or from disposal of Iland,
building or any other property, movable or immovable, by way of rent,
premium, profit or hire purchase installment, may, without prejudice to the
right of recovery by any other mode of recovery provided by or under this
Act or any other law for the time being in force, be realised-

(a) either, as arrears of land revenue upon a certificate of the amount due
sent by the Authority to the collector,or

(b) by attachment and sale of property in the manner provided in Sections
504,505,506,507,508,509,510,512,513 and 514 of the S5[Uttar Pradesh
Municipal Corporation, 1959) (2 of 1959)]; and such provisions of the said
5[Act] shall mutatis mutandis apply to recovery of dues of an Authority as
they apply to recovery of a tax due to a 5[Municipal Corporation], so
however, that references in the aforesaid section of the said Adhiniyam to
'Mukhya Nagar Adhikari', 3[Corporation] and Executive Committee shall be
constructed as references to 'Vice Chairman, 'Development Authority' and
'Chairman respectively:

1 Inserted by UP Act No. 48 of 1976

2 Substituted by section- 2 of amendment act-9 of 2000 dated 11 jan, 2000

3 Inserted by section- 4 of amendment act-2007(Act No-1 of 2008) dated 09.01.2008

4 substituted by section-6 of amendment act-1985(Act No.-21 of 1985) effective from 22.10.1984
5 subs. By UP Act No. 3 of 1997
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Provided that no two or more modes of recovery shall be commenced or
continued simultaneously.]

The old Section 40, U.P. Urban Planning and Development Act,1973 prior to Amendment Act
21 of 1985 is given below:

"40, Mode of recovery of money due to Authority- Any money certified by the Authority as
due to it on account of fees or charges, or from the disposal of lands, buildings or other
properties, movable or immovable, or by way of rents and profits may, if the recovery
thereof is not expressly provided for in any other provision of this Act, be recovered by
the Authority as arrears of land revenue, and no suit shall lie in the Civil Court for recovery
of such money.

41. Control by State Government.-

(1) The 1[Authority,the Chairman or the Vice-Chairman] shall carry out such
directions as may be issued to it from time to time by the State Government
for the efficient administration of this Act.

(2) If in, or in connection with, the exercise of its powers and discharge of
its functions by the [Authority, the Chairman or the Vice-Chairman) under
this Act any dispute arises between the authority, the Chairman or the Vice-
Chairman) and the State Government the decision of the State Government
on such dispute shall be final.

(3) The State Government may, at any time, either on its own motion or on
application made to it in this behalf, call for the records of any case disposed
of or order passed by the [Authority or the Chairman) for the purpose of
satisfying itself as to the legality or propriety of any order passed or
direction issued and may pass such order or issue such direction in relation
thereto as it may think fit:

Provided that the State Government shall not pass an order prejudicial to
any person without affording such person a reasonable opportunity of being
heard.

2[(4) Every order of the State Government made in exercise of the powers
conferred by this Act shall be final and shall not be called in question in any
court.]

42. Returns and Inspections.-

(1) The Authority shall furnish to the State Government such reports,
returns and other information as that Government may from time to time
require.

(2) Without prejudice to the provisions of Sub-section (1), the State
Government or any officer authorised by the State Government in that
behalf, may call reports, returns and other information from the Authority,
or the local authority concerned in regard to the implementation of the
Master Plan.

1 Substituted by section-7(i) of amendment act-1976(Act No-19 of 1976) effective from 15.08.1975

2 Substituted by section-7(ii) of amendment act-1976(Act No-19 of 1976) effective from 15.08.1975
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(3) Any person authorised by the State Government or the officer referred to
in Sub-section (2) may enter into or upon any land with of without assistants
or workmen for ascertaining whether the provisions of the Master Plan are
being or have been implemented, or whether the development is being or
has been carried out in accordance with such plan.

(4) No such entry shall be made except between the hours of sunrise and
sunset and without giving reasonable notice to the occupier, or if there be no
occupier, to the owner of the land or building.

43, Services, of notices. etc.-

(1) All notices, orders and other documents required by this Act or any rule
or regulation made and there under to be served upon any person shall
save as otherwise provided in this Act or such rule or regulation be deemed
to be duly served-

Where the person to be served is a company if the document is addressed
to the secretary of the company at its registered Office or at its principal
office or place of business and is either-

(i) sent by registered post, or

(ii) delivered at the registered office or at the principal office or place of
business of the company,

where the person to be served is a firm, if the document is addressed to the
firm at its principal place of business, identifying it by the name or style
under which its business is carried on and is either-

(i) sent by registered post, or

(ii) delivered at the said place of business;

(c) where the person to be served is a public body or a corporation or
society or other body, if the document is addressed to the as secretary,
treasurer or other chief officer of that body, corporation or society at its
principal office, and is either-

i) sent by registered post. Or

ii) delivered at that office.,

(d) in any other case, if the document is addressed to the person to be
served and-

(i) is given or tendered to him, or

(ii) if such person cannot be found, is affixed on some conspicuous part of
his last known place of residence or business, if within the development area
or is given or tendered to some adult member of his family or is affixed on
some conspicuous part of land or building to which it relates, or

(iii) Is sent by registered post to that person.

(2) Any document which is required or authorised to be served on the owner
or occupier of any land or building may be addressed 'the owner' or 'the
occupier'. as the case may be of that land or building (naming, that land or
building) without further name or description, and shall be deemed to be
duly served-
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If the document so addressed is sent or delivered in accordance with Clause
(d) of Sub-section (1), or

If the document so addressed or a copy thereof so addressed, is delivered to
some person on the land or building or where there is no person on the land
or building to whom it can be delivered, is affixed to some conspicuous part
of the land or building.

(3) Where a document is served on a firm in accordance with Clause (b) of
Sub-section (1), the document shall be deemed to be served on each
partner of that firm.

(4) For the purpose of enabling any document to be served on the owner of
any property, the secretary to the Authority may by notice in writing require
the occupier (if any) of the property to state the name and address of the
owner thereof.

(5) Where the person on whom a document is to be served is a minor the
service upon his guardian or any adult member of his family be deemed to
be service upon the minor.

(6) A servant is not a member of the family within the meaning of this
section.

44, Public notice how to be made known.-

Every public notice given under this Act shall be In writing over the signature
of the secretary to the Authority and shall be widely made known in the
locality to be affected thereby by affixing copies thereof in  conspicuous
public places within the said locality, or by publishing the same by beat of
drum or by advertisement in a newspaper having circulation in the locality or
by two or more of these means, and by any other means that the Secretary
may think fit.

45. Notices, etc., to flx reasonable time.-

Where any notice order or other document issued or made under this Act or
any rule or regulation made there under requires anything to be done for the
doing of which no time is fixed in this Act or regulation, the notice, order or
other document shall specify a reasonable time for doing the same.

46. Authentication of orders and documents of Authority-

All permissions, orders, decisions, notices and other documents of the
Authority shall be authenticated by the signature of the Secretary to the
Authority or any other officer authorised by the Authority in that behalf.

47. Members and Officers to be public servants.-

Every member and every officer and other employee of the Authority shall
be deemed to be a public servant within the meaning of Section 21 of the
Indian Penal Code.

48. Jurisdiction of Courts. -

No Court inferior to that Magistrate of the first class shall try an offence
punishable under this Act.
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49. Sanction of prosecution.-
No prosecution for any offence punishable under this Act shall be instituted
except with the sanction of the Vice-Chairman of the Authority or any officer
authorised by him in that behalf.

50. Protection of action taken In good faith.-

No suit, prosecution or other legal proceeding shall lie against any person for
anything which is in good faith done or intended to be done under this Act or
any rule or regulation made there under.

51. Power to delegate.-

(1) The State Government may by general or special order, direct that any
power exercisable by it under this Act except the power to make rules, may
also be exercised by such officer in such cases and subject to such
conditions if any, as may be specified therein.

(2) The Authority, may by general or special order, direct that any power
exercisable by it under this Act except the power to make regulations or bye-
laws, may also be exercised by such officer or local authority, in such cases
and subject to such conditions, if any, as may be specified therein.

(3) The Vice-Chairman of the Authority may by general or special order
direct that any power exercisable by him under this Act may also be
exercised by such officer of the Authority in such cases and subject to such
conditions, if any, as may be specified therein.

52. Savings.-Nothing in this Act shall apply to-

the carrying out of works for the maintenance, improvement or other
alterations of any building, being works which affect only the interior of the
building or which do not materially affect the external appearance of the
building;

the carrying out by any local authority or by any department of Government
of any works for the purpose of inspecting repairing or renewing any drains,
sewers, mains, pipes cables or other apparatus including the breaking open
of any street or other land for that purpose;

the operational construction, (including maintenance, development and new
construction) by or on behalf of a department of the Central Government;

the erection of building, not being a dwelling house, if such building is
required for the purposes subservient to agriculture;

the excavations (including wells) made in the ordinary course of agricultural
operations; and

the construction of unmetalled road intended to give access to land solely for
agricultural purposes.

53.Exemption.-

Notwithstanding anything contained In this Act, the State Government may
by notification in the Gazette exempt, subject to such conditions and
restrictions, if any, as may be specified in such notification any land or
building or class of lands or buildings from all or any of the provisions of this
Act or rules or regulations made there under.
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54. Plans to stand modified in certain cases.-

(1). Where any land situated in the development area is required by the
Master Plan or a zonal Development Plan to be kept as an open space or
unbuilt upon or is designated in any such plan as subject to compulsory
acquisition, then, if at the expiration of ten years from the date of coming
into operation of the Plan under Section 12 or where such land has been so
required or designated by any amendment of such plan, from the date of
coming into operation of such amendment, under Sub-section (4) of Section
13, the land is not compulsorily acquired the owner of land may serve on the
State Government a notice requiring his interest in the land to be so
acquired.

(2) If the State Government fails to acquire such land within a period of six
months from the date of the notice, the Master Plan or, as the case may be,
the Zonal Development Plan shall have effect after the expiration of the said
six months, as if that land were not required to be kept as an open space or
unbuilt upon or were not designated as subject to compulsory acquisition.

55. Power to make rules.-

(1) The State Government may, by notification in the Gazette, make rules
for carrying out the purposes of this Act.

(2) In particular, and without prejudice to the generality of the force going
power, such rules may provide for all or any of the following matters,
namely-

1[(a) the levy of fee on a memorandum of appeal under Sub-section (5) of
Section 15 or under Sub-section (2) of Section 27)

(b) the procedure to be followed by the 2[Chairman] in the determination

of betterment charge, and the powers that it shall have for that purpose;

(c) any other matter which has to be, or may be, prescribed by rules.

(3) All rules made under this Act shall, as soon as may be after they are
made, be laid before each House of the State Legislature, while it is in
session, for a total period of not less than thirty days, extending in its one
session, or more than one successive session, and shall, unless some later
date is appointed, take effect from the date of their publication in the
Gazette, subject to such modifications or annulment as the two Houses of
the Legislature may, during the said period, agree to make, so, however,
that any such modification or annulment shall be without prejudice to the
validity of anything previously done there under.

1 Subs. By UP Act No. 13 of 1975
2 Substituted by section-8 of amendment act-1976(Act No-19 of 1976) effective from 15.08.1975
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56.Power to make regulations.-

(1) An Authority may, with the previous approval of the State Government,
make regulations not inconsistent with this Act and the rule made there
under for the administration of the affairs of the Authority.

(2) In particular, and without prejudice to the generality of the foregoing
power, such regulations may provide for all or any of the following matters,
namely-

(a) the summoning and holding of meetings of the Authority, the time and
place where such meetings are to be held, the conduct of business at such
meetings and the number of members necessary to form a quorum thereat;
(b) the powers and duties of the Secretary and Chief Accounts Officer of the
Authority:

(c) the salaries, allowance and conditions of service of the Secretary, Chief
Accounts Officer and other officers and employees:

(d) the procedure for carrying out the functions of the Authority under
Chapter 111 and IV.

(e) the form of register of application for permission and the particulars to
be contained in such register;

(f) the management of the properties of the Authority:

1[(g) the fee to be paid on an application for permission under Sub- section
(1) of Section 15;

(h) the fee to be paid for inspection or obtaining copies of documents and
maps;

(i) any other matter which has to be or may be prescribed by regulations.]

(3) Until an Authority is established for an area under this Act any regulation
which may be made under Sub-section (1) may be made by the State
Government and any regulation so made may be altered or by rescinded by
the Authority concerned in exercise of its power under Sub- section (1)

57. Power to make bye-laws.-

The Authority may, with the previous approval of the State Government,
make bye-laws consistent with this Act and the rules made there under for
carrying out the purposes in this Act in respect of any matter affecting the
general public, and without prejudice to the generality of this power, such
bye-laws may provide for-

(a) the form in which any application for permission under Sub-section(1)
of Section 15 shall be made and the particulars to be furnished in such
application:

(b) the terms and conditions referred to in Section 16, subject to which the
user of lands and buildings in contravention of plans may be continued:
1[(bb) the guiding principles for composition of offences under Section 32];
(c) the time and manner of payment of betterment charge under Section 30.

1 Inserted by UP Act No. 13 of 1975
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11(d) the grant of licences to architects, town planning engineers, surveyors,
draftsmen for the preparation of building plans or water supply, drainage
and sewerage plans and the fees to be paid for the grant of such licence;]

(e) for so long as the Zonal Development Plans are not prepared under
Section 9, the matter specified in Clause (d) of Sub- section (2) of that
section; ]

2[(ee) the definition of an arterial road and the colour scheme and other
specifications according to which the facade of buildings abutting such road
shall be repaired, white-washed, colour washed or painted under Section 12-
A:]

1[(f) any other matter which has to be or may be prescribed by bye-laws.]

58. Dissolution of Authority.-

(1) Where the State Government is satisfied that the purposes for which the
Authority was established under this Act have been substantially achieved so
as to render the continued existence of the Authority in the opinion of the

State Government unnecessary, that Government may by notification in the
Gazette, declare that the Authority shall be dissolved with effect from such
date as may be specified in the notification; and the Authority shall be
deemed to be dissolved accordingly.

(2) From the said date-

(a) all properties, funds and dues which are vested in or realisable by, the
Authority shall vest in, or be realisable by, the State Government;

(b) all nazul lands placed at the disposal of the Authority shall revert to the
State Government:

(c) all liabilities which are enforceable against the Authority shall be
enforceable against the State Government: and

(d) for the purpose of carrying out any development which has not been fully
carried out by the Authority and for the purposes of realising properties,
funds and dues referred to in Clause (a) the functions of the Authority shall
be discharged by the State Government.

59. Repeal etc.and Savings.-

(1) (a) The operation of Clause (c) of Section 5, Sections 54, 55 and 56,
Clause (xxxiii) of Section 114, Sub-section (3) of Section 117, Clause (c) of
Sub-section (1) of Section 119, Section 191, Sections 316, 317,318, 319,
320, 321, 322, 323, 324. 325, 326. 327, 328, 329 and 333, Clauses (a) and
(b) of Sub-section (1) of Section 334, Sections 335, 336, Chapter XIV of the
Uttar Pradesh 3[U.P. Municipal Corporation Act, 1959] Sections 178, 179.
180, 180-A, 18 1. 182, 183. 184, 185, 186. 203. 204. 205. 206, 207, 208,

1 Inserted by UP Act No. 13 of 1975
2 Inserted by section-9 of amendment act-1976(Act No-19 of 1976) effective from 03.10.1975
3. Subs by UP Act No. 3 of 1997
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209, 210 and 222 of the 1[U. P. Municipalities Act. 1916] (or the said
sections as extended under Section 338 thereof or under Section 38 of the
2[United Provinces Town Areas Act, 1914], or as the, case may be, of
Sections 162 to 171 of the i1[U.P. Kshetra Panchayat Zila Panchayat
Adhiniyam, 1961] and of the Uttar Pradesh (Regulation of Building
Operations) Act, 1958 and the Uttar Pradesh Avas- Evam Vikas Parishad
Adhinlyam. 1965, 3 [except in relation to those housing or Improvement
schemes which have either been notified under Section 32 of Uttar Pradesh
Avas Evam Vikas Parishad Adhiniyam,1965 before the declaration of the
area comprised therein as development area or which having been notified
under Section 28 of the said Adhiniyam before the said declarations are bye-
thereafter approved by the State Government for continuance under the
said Adhiniyam or which are initiated after such declaration with the
approval of the State Government, hereinafter in this section referred to as
Special Avas Parishad Schemes] shall in respect of a development area
remain suspended and Sub-section (3) of Section 139 of the Uttar Pradesh
1[Municipal Corporation Act,1959) shall have effect as if the requirement as
to constitution of a Development Fund were suspended with effect from the
date of constitution of the Authority for that area and until the dissolution of
such Authority and the provisions of [Sections 6 and 24 of the United
Provinces General Clauses Act 1904) shall apply, in relation to such
suspension as if the suspension amounted to repeal of the said enactment
by this Act, and in particular, all proceedings relating to acquisition of land
and interest in land for Improvement schemes under the said enactment
pending immediately before such suspension before any court, tribunal or
authority may be continued and concluded in accordance with the provisions
of the said enactment (which shall mutatis mutandis apply) as if those
provisions were not suspended and the powers, for doing anything which
could but for such suspension of the Uttar Pradesh (Regulation of Building
not Operations) Act, 1958, be done by the Prescribed Authority and
controlling authority and which can, after such suspension be done by virtue
of the application of Section 6 of the Uttar Pradesh General Clause Act,
1904, shall vest in the Vice-Chairman and the Chairman respectively).

(b) The operation of the provisions suspended by virtue of Clause (a) shall
revive upon the dissolution of the Authority under Section 58, the provisions
of 1[Sections 6 and 24 of the United Provinces General Clauses Act. 1904]
shall apply in relation to the cesser of application of the corresponding
provisions of this Act as if such cesser amounted to a repeal of these
provisions of this Act by an Uttar Pradesh Act.

1 subs. By UP Act No. 3 of 1997
2 Repealed By UP Act No. 12 of 1994
3 subs. By UP Act No 47 of 1976 and deemed always to have been substituted.
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1[(c) Without prejudice to the generality of the provisions of Clauses (a) and
(b), and bye-laws, directions or regulations under the 2[U.P. Municipalities
Act. 1916] or the Uttar Pradesh (Regulation of Building Operations) Act,
1958 or the 2[U.P. Municipal Corporation Act, 1959) as the case may be, and
in force on the date immediately before the date of commencement of this
Act, shall, insofar as they are not inconsistent with the provisions of this Act,
continue in force, until altered, repealed or amended by any competent
authority under this Act).

(2) Where any area for which an Improvement Trust constituted under the
United Provinces Town Improvement Act, 1919 is in existence s declared
to be a development area under Section 3, the said Act as well as the Uttar
Pradesh local Bodies (Appointment of Administrator) Act,1961. If applicable,
shall In relation to such area, stand repealed as from the date of the
constitution of the Development Authority for that area, and the
Improvement Trust shall as from that date stand dissolved.

(3) 3[On and from the constitution of the Development Authority in relation
to development area which includes the whole of a city as defined in the
qU.P. Municipal Corporation Act. 1959) all posts borne on the establishment
of the 2[Municipal Corporation] of that city exclusively in connection with its
activities under Chapter XIV of the said Adhiniyam or under the Uttar
Pradesh (Regulation of Building Operations) Act,1958, immediately before
the date of the constitution of the Development Authority, not being a post
governed by the Uttar Pradesh Palika (Centralised) Services Rules, 1956
(hereinafter in this, section referred to as the Centralised Services), shall on
and from such date, stand transferred to the Development Authority with
such designations as the Authority may determine and officers and other
employees who are not members of any Centralised Services, serving under
the 2[Municipal Corporation] of that City not exceeding the number of posts
so transferred shall be selected in accordance with such directions as may be
issued by the State Government for being appointed on the said posts and
on such selection shall stand transferred to and become officers and other
employees of the Development Authority and shall as such hold office by the
same tenure, at the same remuneration and on the same terms and
conditions of service as they would have held the same if the Authority had

not been constituted and shall continue to do so unless and until such
tenure, remuneration and terms and conditions are duly altered by the
Authority}:

Provided that any service rendered under the 2[Municipal Corporation] by
any such officer or other employee before the constitution of the Authority
shall be deemed to be service rendered under the Authority:

1 Inserted. By UP Act No. 13 of 1975(w.e.f. 15.08.1974)
2 subs. By UP Act No. 3 of 1997
3 Subs. By UP Act No. 13 of 1975 (w.e.f. 15.08.1974)
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Provided further that the Authority may employ any such officer or other
employee in the discharge of such functions under this Act as it may think
proper, and every such officer or other employee shall discharge those
functions accordingly.

11(4) On and from the date of the constitution of the Development Authority
in relation to a development area which includes the whole of a city as
defined in the 2[U.P. Municipal Corporation Act, 1959] all posts governed
by the Centralised Services which were borne on the establishment of the
2[Municipal Corporation] of that city exclusively in connection with Its said
activities immediately before the date of constitution of the Development
Authority shall, on and from such date, stand transferred to the
Development Authority with such designations as the State Government may
determine, but all such posts shall continue to be filled by members of the
Centralised Services, as they would have been filled had they not been so
transferred to the Authority, and the said Adhiniyam and the rules relating to
the Centralised Services shall be amended accordingly.]

(5) Every officer and other employee serving under an Improvement Trust
referred to in Sub-section (2) immediately before the date of the constitution
of the Development Authority shall, on and from such date be transferred to
and become an officer or other employee of the Development Authority with
such designations as the Authority may determine and shall hold office by
the same tenure, at the same remuneration and on the same terms and
conditions of service as he would have held the same if the Authority had
not been constituted, and shall continue to do so unless and until such
tenure, remuneration and terms and conditions are duly altered by the
Authority:

Provided that any service rendered under the Trust by any such officer or
other employee before the constitution of the Authority shall be deemed to
be service rendered under the Authority:

Provided further that the Authority may employ any such officer or other
employee in the discharge of such functions under this Act as it may think
proper, and every such officer or other employee shall discharge those
functions accordingly.

(6) Notwithstanding the provisions of Sub-sections (1) and (2)

(a) anything done or any action taken (including any notification issued or
order or scheme made or permission granted) under any of the enactments
referred to in Sub-sections (1) and shall, so far as It is not inconsistent with
the provisions of the Act continue in force and be deemed to have been
done or take under the provisions of this Act unless and until it is
superseded by anything done or any action taken under the provisions this
Act;

1 Subs. By UP Act No 13 of 1975 (w.e.f. 15.08.1974)
2 subs. By UP Act No. 3 of 1997
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(b) all debts, obligations and liabilities incurred, all contract entered into and
all matters and things engaged to be done with or for any local authority
constituted under enactment referred to in Sub-sections (1) and (2) in
relation exclusively to the performance of functions assigned to Development
Authority by this Act shall be deemed to have been incurred, entered into or
engaged to be done by, with or for the Development Authority concerned,

(c) all properties. movable and immovable, vested in Improvement Trust
referred to in Sub-section (2) shall vest the Development Authority
concerned, and all properties movable and immovable vested in any other
1[local authority) constituted under any enactment referred to in Sub-section
(1)] in relation exclusively to the performance of functions assigned to the
Development Authority by this Act shall vest in the Development Authority
concerned,

(d) all rents, fees and other sums of money due to an improve  Trust
referred to in Sub-section (2) or in relation exclusively the performance of
functions assigned to the Development Authority by this Act stall be
deemed to be due to Development Authority concerned.

(e) all suits, prosecutions and other legal proceedings instituted which might
have been instituted by, for or against 1[any authority appointed or
constituted under any enactment referred to in Sub-section (I)] or Sub-
section (2) in relation the performance of functions assigned to the
Development Authority by this Act may be continued or instituted by
against the Development Authority.

1[(f) all appeals under Sub-section(2) of Section 15 of the Uttar Pradesh
(Regulations of Buildings Operations) Act, 1958 relation to an area declared
under this Act as a Development area, pending before the Controlling
Authority on the date such declaration shall stand transferred to the
Chairman the decision of the Chairman shall be final and all such appeal
which were addressed to the Controlling Authority and which were
entertained by the Chairman after the said declaration shall be deemed to
have been preferred to the Chairman and the decision of the Chairman shall
be final.]

Explanation.-

For the purposes of this sub-section, the Development fund referred to in
Sub-section (3) of Section 139 of 2[the Uttar Pradesh Municipal Corporation
Act, 1959] and all properties created out of that fund and all debts,
obligations and liabilities incurred, all contracts entered into and all matters
and things engaged to be done by, with or for the Mahapalika in relation to
such properties or in relation to the functions specified in Chapter XIV of the
said Adhiniyam, shall be deemed to relate to the performance of functions
assigned to the Development Authority by this Act and Clauses (a), (b),(c)
(d) and (e) shall apply accordingly.

1 Subs. By UP Act No 13 of 1975(w.e.f. 15-08-1974)
2 subs. By UP Act No. 3 of 1997
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(7) If any dispute arises between any Local Authority or a Development
Authority whether for purposes of Clauses (b), (c) and (d) of Sub-section (6)
any debt, obligation or liability was incurred or any contract was entered
into or anything was engaged to be done by with for any local authority, or
any property vested in any local authority, or any rent, fee or other sum was
due to any local authority, in relation exclusively to the performance of
functions assigned by this Act to the Development Authority it shall be
referred to the State Government whose decision shall be final and shall not
be questioned in any Court.

(8) If any question arises whether for the purpose of Sub-section (3) any
officer or other employee of the [Municipal Corporation] concerned was
immediately before the date of constitution of the Development Authority
employed exclusively in connection with the performance of functions under
Chapter XIV of the Uttar Pradesh Municipal Corporation Act,1959 in the area
for which the Development Authority is constituted, it shall be referred to
the State Government, whose decision shall be final and shall not be
questioned in any Court.

(9) Nothing in Sub-sections (3) and (4) shall apply to an officer or other
employee of a 1[Municipal Corporation] or an Improvement Trust, as the
case may be, who within one month from the date of the constitution of the
Development Authority concerned intimates the 1[Municipal Corporation], or
Trust of his option not to become an employee of the Development
Authority and on receipt of such intimation by that body his post under that
body shall stand abolished and he shall be entitled to receive from that body
compensation.

(a) if he was employed immediately before the date of the constitution of
the Development Authority, in a permanent capacity, equivalent to three
month's salary;

(b) if the was employed immediately before the date of the constitution to
one months salary.

Explanation.-

In this sub-section, the expression 'salary' includes Dearness Allowance,
Special Pay or any other, like periodical allowance or pay.

(10) Notwithstanding anything contained in the U.P. Industrial Disputes Act,
1947 or in any other law, for the time being in force, the transfer of services
of any officer or the employee to the Development Authority under Sub-
section (3) or Sub-section (5) shall not entitle him to any compensation
under that Act or such other law, and no Such claim shall be entertained by
any court, tribunal or authority.

1 subs. By UP Act No. 3 of 1997
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(11) Notwithstanding anything contained in Sub-sections (3) and (5) no
appointment made or promotion, increment in salary, pension allowance or
any other benefit granted to any person after the commencement of this Act
and before the date of constitution of Development Authority which in the
opinion of the Development Authority would not ordinarily have been made
or granted or would not ordinarily have been admissible under the terms and
conditions of service in force prior to the commencement of this Act shall
have effect or be payable or claimable from the Development Authority or
from any provident, pension or other fund or from any authority
administrating the fund unless the State Government has, by general or
special confirmed the appointment, promotion or increment or has directed
the continued grant of the pension, allowance or other benefit, as the case
may be.

(12»)/ For the persons who immediately before the date of constitution of the
Development Authority were trustees of any pension, provident gratuity or
other like fund constituted for, the officers and other employees referred to
Sub-section (3) or Sub-section (5), other than trustees nominated by or
under any law, there shall be substituted as trustees such persons as the
State Government may by general or special order, specify.

(13) For the purposes of Clauses (b),(c),(d)and (e) of Sub-section (6) all the
functions of a 1[Municipal Corporation] under Chapter XIV of the 1[U. P.
Municipal Corporation Act, 1959] and all the functions of the Uttar Pradesh
Avas Evam Vikas Parishad under the Uttar Pradesh Avas Evam Vikas
Parishad Adhiniyam, 1965. other than those related to any 2[Special Avas
Parishad Schemes] shall be deemed to be functions assigned to the
Development Authority by this Act.

3[(14) Notwithstanding anything contained in Section 365 of the 1 [U.P.
Municipal Corporation Act. 1959] all acquisition of land and interest in land
for an improvement scheme the functions in respect of which are to be
deemed as functions assigned to the Development Authority under Sub-
section (13) shall be completed at least up to the stage of making awards
on or before 4[December 31, 1982]]

60.Repeal and savings.-

(1) The Uttar Pradesh Urban Planning and Development Ordinance, 1973
(U.P. Ordinance 7 of 1973), is hereby repealed.

(2) Notwithstanding such repeal anything done or any action taken under
the said Ordinance shall be deemed to have been done or taken under this
Act, as if this Act had commenced on the 12th day of June, 1973.

subs. By UP Act No. 3 of 1997

subs . by UP Act no. 47 of 1976 and deemed always to have been substituted.

Inserted by UP Act No. 190of 1976 and again by UP Act No. 6 of 1982.

Subs by UP Act No. 6 of 1982 and shall be deemed to have come in to force on 31.12.1981.

A WN R
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Notes.-
Section 7 of the U.P. Urban Planning and Development (Amendment and
Validation) Act,1985 is given below:

Validation.-

Anything done or any action taken under the principal Act, as amended by
the Uttar Pradesh Urban Planning and Development (Amendment) (Second)
Ordinance, 1983 (21 of 1983), shall be deemed to have been done or taken
under the corresponding provisions of the principal Act as amended by the
Uttar Pradesh Planning and Development (Amendment) Act, 1983 (28 of
1983) as if the provisions of the said Act were in force at all material times.
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ANNEXURE R-23

Office
Kanpur Development Authority
Section Engineer (Zone-3)
Letter No. D/185/A.A. -3/K.D.A./24-25 Date: 18/07/24

From,
Secretary,

Kanpur Development Authority,

Kanpur

To,
Police Commissioner,
Kanpur Nagar

Subject:- Regarding providing physical possession to the allotee of Plot No. 70 Block-W,
Juhi, Kanpur Nagar which is under the jurisdiction of Juhi police station
Sir,

Please as per the report of Engineering Section, in the above-mentioned case, the
order of District Consumer Disputes Redressal Commission Kanpur dated 15.07.2022 in writ
petition number 13906/2023 filed by the Hon'ble Supreme Court was ordered to be
implemented within 04 weeks. In the above-mentioned case, the order dated 01.03.2024
issued by Shri Prabhash Kumar, Deputy Secretary, Uttar Pradesh Government regarding the
letter issued by Hon'ble Ankush/Investigation Committee in case number 235/8-2-24-02
meeting/2007 regarding physical possession of Jawahar Vidya Samiti allotted plot no. 70
Block W Scheme-2 Juhi Kala Kanpur and approval of the educational building map has been

ordered to take a decision within one month and inform the committee.

As per the report of the Chief Engineer/Assistant Engineer, as the case in question is covered
by the orders passed by the Hon'ble State Consumer Forum, Hon'ble Supreme Court and
Hon'ble National Green Tribunal, it is required to provide possession to the original allottee

of Kanpur Development Authority. For this, after the auction process in respect of felling of
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trees planted in Mookhand No. 70 Block-W-1 Juhi, work order has been issued to M/s Aman
Timber Traders by the office letter No. 180/A.A.-Zone-3/K.D.A./2024-2025 dated

16.07.2024 of the Additional District Magistrate (Photocopy attached).

Therefore, it is requested that please instruct the concerned to provide adequate PAC force,
police force (including women police force) at the time of felling of trees on 25.07.2024 at

11:00 am due to the sensitive site.

Your Truly,
Secretary,
Kanpur Development Authority
Copy to: -

1- District Magistrate, Kanpur Nagar, Kanpur for respectful perusal and deployment of
Magistrate at the site.

2- Joint Commissioner of Police, Police Commissionerate, Kanpur for information.

3- ACP Kaim, Kanpur for information.

DCP (South), Kanpur for information.

5- Vice Chairman, Kanpur Development Authority, Kanpur for observation.

+

6- Assistant Commissioner of Police, Banupurwa, Police Commissionerate, Kanpur for
information and necessary action.

7- Special Executive Officer, Enforcement (Zone-3) to be present on the scheduled date.

8- Special Executive Officer (Law), K.V.P. to be present on the scheduled date.

9- Chief Medical Officer, Kanpur Nagar for information and necessary action.

10- Chief Fire Officer, Kanpur Nagar for information and necessary action.

11- Assistant Engineer (Kanthar Tanker) Kanpur Development Authority with the
intention to provide electrician and pre-trained material including Jathi and helmet on
the prescribed date.

12- Public Relations Officer with the intention to provide videographer and photographer
on the prescribed date.

13- Inspector in charge Police Station-Kidwai Nagar for necessary action.

—, .
Secretary
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ANNEXURE R-24

KDA
Office
Kanpur Development Authority
Section- Engineering (ZONE-3)
File No. D/763/Section Engineeer-3/KDA/2024-2025
Date:-11/09/2024

Secretory

Kanpur Development Authority
Kanpur.

To,

Police Commissioner,

Kanpur Nagar.

Subject:- Regarding providing physical possession of plot no. 70
block-W-1, Jhusi, Kanpur Nagar to the original allottee under Juhi
police station area.

Sir,

Kindly, in the above case, the Hon’ble Supreme Court had ordered
the implementation of the order dated 15.07.2022 of the District
Consumer Disputes Redressal Commission Kanpur in writ petition
number 13906/2023 within 04 weeks. In the above case, the order
dated 01.03.2024 issued by Shri Prabhash Kumar, Deputy Secretary,
Uttar Pradesh Government regarding the letter issued by Hon'ble
Ankush / Inquiry Committee in case number illegibe35/8-2-24-02

meeting / 2007 regarding the allotment letter for the plot of
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Jawahar Vidya Samiti plot no. 70 Block W Scheme-2 Juhi Kala
Kanpur has been ordered to take a decision within one month and

inform the committee.

In the above mentioned case, possession is required to be given to
the original allottee of Kanpur Development Authority as it is
covered by the orders passed by Hon'ble State Consumer Forum,

Hon'ble Supreme Court and Hon'ble National Green Tribunal.

Hence, it is requested that in continuation of the above, please
direct the concerned to provide adequate amount of PAC Force,
Police Force (including Women Police Force) at the time of handing
over possession to the original allottee on 18/09/27 at 11:00 AM

due to the sensitive nature of the site.

Your sincerely
S/D
Kanpur Development Authority
Copy to: -

1. District Magistrate, Kanpur City, Kanpur for respectful perusal
and deployment of Magistrate on the spot.

2. Joint Commissioner of Police, Police Commissionerate, Kanpur
for information.

3. ACP crime, Kanpur for respectful information.

4. DCP (South), Kanpur for respectful information.
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. Vice-Chairman, Kanpur Development Authority, Kanpur.

. Assistant Commissioner of Police, Babupurwa, Police
Commissionerate, Kanpur for information and necessary
action.

. Special Executive Officer, Enforcement (Zone-3) to be present
on the scheduled date.

. Special Executive Officer (Law). K.D.A to remain present on
the scheduled date.
. Chief Medical Officer, Kanpur Nagar for information and

necessary action.

Chief Fire Officer, Kanpur City for information and
necessary action.

Assistant Engineer (Caretaker) Kanpur Development
Authority with the intention that the area should be as per the
prescribed manner.kindly make arrangements to provide
electrical eng, and reserve military force with sticks and
helmets.

Public Relations Officer with the intention to please make
available the diagraphist and photographer on the prescribed
date.

Inspector in Charge, Kidwai Nagar Police Station for
necessary action

True Translated Copy
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ANNEXURE R-25

KDA

Office
Kanpur Development Authority
Section- Engineering (ZONE-3)

File No. D/855/Section Engineeer-3/KDA/2024-2025
Date:08/10/2024

Secretory

Kanpur Development Authority

Kanpur.

To,

Additional Commissioner of Police (Law and Order),
Kanpur Nagar.

Subject:- Regarding providing physical possession of plot no. 70
block-W-1, Jhusi, Kanpur Nagar to the original allottee under Jhusi
police station area.

Sir,

In respect to the above mentioned case, the order of District
Consumer Disputes Redressal Commission Kanpur dated 15.07.2022
was ordered to be implemented within 04 weeks In the writ number
13906/2023 filed by the Hon'ble High Court. In the above case, the
order dated 01.03.2024 issued by Shri Prabhash Kumar, Deputy
Secretary, Uttar Pradesh Government regarding the letter issued by
Hon'ble Ankush / Inquiry Committee in case number 425/8-2-24-02
meeting / 2007 regarding the allotment letter for the plot of
Jawahar Vidya Samiti plot no. 70 Block W Scheme-2 Juhi Kala
Kanpur has been ordered to take a decision within one month and
inform the committee.

As per the above case in question, it is required to provide physical
possession of the site to the original engineer of Kanpur
Development Authority. Earlier, in the letter number-763/A.310-
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3/K.D.A/24-25 dated 11.09.2024 issued by Engineering Section
Zone-3, in the efforts of the officers of the Authority to implement
the possession Process on 18.09.2024, obstruction was created by
Mr. Bhupesh Awasthi and other local persons.

Therefore, it is requested that please provide adequate PAC force,
police force (including women police force) in order to maintain
peace and order at the time of handing over possession to the
original allottee on 18.10.2024 at 11:00 am due to the site being
sensitive and kindly instruct the concerned for other necessary
action.

Your
sincerely

S/D
Kanpur Development Authority
Copy:-

1. Sent to the District Magistrate, Kanpur City, Kanpur for
respectful perusal and deployment of Magistrate on the spot.

2. Sent to the whole police department of Kanpur , Joint
Commissioner of Police, Police Commissionerate, Kanpur for
information.

. Sent to ACP crime, Kanpur for respectful information.

. Sent to DCP (South), Kanpur for respectful information.

. For your kind observation to the Vice-Chairman, Kanpur
Development Authority, Kanpur.

6. Assistant Commissioner of Police, Babupurwa, Police
Commissionerate, Kanpur for information and necessary
action.

7. Special Executive Officer, Enforcement (Zone-3) to be present
on the scheduled date.

8. Special Executive Officer (Law). K.D.A to remain present on
the scheduled date.

9. Sent to Chief Medical Officer, Kanpur Nagar for information and
necessary action.

10. Chief Fire Officer, Kanpur City for information and
necessary action.

u b~ W
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11. Assistant Engineer (Caretaker) Kanpur Development
Authority with the intention that the area should be as per the
prescribed manner.kindly make arrangements to provide
electrical eng, and reserve military force with sticks and
helmets.

12. Sent to the Public Relations Officer with the intention to
please make available the diagraphist and photographer on the
prescribed date.

13. Sent to Inspector in Charge, Kidwai Nagar Police Station
for necessary action
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ANNEXURE R-26

COURT OF LD. CIVIL JUDGE (SENIOR DIVISION), KANPUR
CITY

CIVIL SUIT NO. - 2095 YEAR - 2024

1. Harish Khatri, Adult aged approximately 45 years, son of

Leelaram Khatri, resident of 127/167 W-1 Block, Saket Nagar,

Kanpur Nagar.

2. Tarun Kumar Jain, adult aged approximately 55 years, son of

late Pradeep Kumar Jain, resident of 127/178 W-1 Block,

Saket Nagar, Kanpur Nagar, Mobile No. 9415040885

3. Sh. Bharatish Mishra, adult aged approximately 64 years, S/o

Balchandra Mishra, resident of 127/68 W-1 Block, Saket Nagar,

Kanpur Nagar, Mobile No. 9415043491

4. Shri Ravi Rathi, adult aged approximately 57 years, son of late

Ved Prakash Rathi, resident of 127/66 W-1 Block, Saket Nagar,

Kanpur Nagar, Mobile No. 9415724961

5. Shri Ram Prakash Kushwaha, adult aged approximately 66

years, son of Sh. Deendayal Kushwaha, resident of 127/65 W-

1 Block, Saket Nagar, Kanpur Nagar, Mobile No. 7388478899

6. Shri Pradeep Shukla, adult aged approximately 53 years, son

of Jagdish Shukla, resident of 127/74 W-1 Block, Saket Nagar,

Kanpur Nagar, Mobile No. 983944230



77

302

7. Shri Mayank Kumar Gupta, adult aged approximately 42 years,
son of Sh. Vimal Kishore Gupta, resident of 127/174 W-1
Block, Saket Nagar, Kanpur Nagar, Mobile No. 9005219591

8. Shri Shivkumar Maurya, adult, aged approximately 58 years,
son of Sh. Ramratan Maurya, resident of 127/187 W-1 Block,
Saket Nagar, Kanpur Nagar, Mobile No. 9005635790

9. Shri Pradeep Bhatia, adult, aged approximately 48 years, son
of Sh. Rajan Bhatia, resident of 127/177 W-1 Block, Saket
Nagar, Kanpur Nagar.

10. Shri Deepak Shukla, adult, aged approximately 43 years,
son of Sh. Satish Chandra Shukla, resident of 127/100 W-1
Block, Saket Nagar, Kanpur Nagar.

11. Shri Madhuresh Kumar Singhal aged approximately 63
years, son of Sh. Jagdish Prasad Singhal, resident of 127/110
W-1 Block, Saket Nagar, Kanpur Nagar, Mobile No.
8765594510

12. Shri Avadhesh Tripathi, adult aged approximately 53
years, son of Sh. Ramkumar Tripathi, resident of 127/427 W-1
Block, Saket Nagar, Kanpur Nagar, Mobile No. 9369544050

13. Shri Abhinav Mishra, adult, aged approximately 42 years,
son of Sh. Bharatendu Mishra, resident of 127/177 W-1 Block,

Saket Nagar, Kanpur Nagar, Mobile No. 8373940868
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14. Shri Vijay Bhatia, adult aged approximately 52 years, son
of sh. Krishnachandra Bhatia, resident of 127/177, Saket
Nagar, Kanpur Nagar, Mobile No. 9839621262

.....Plaintiffs

Versus

1. Jawahar Vidya Samiti through its Secretary Sudhir
Shukla, son of Shri S.N.P. Shukla, resident of 2A/241,
Azad Nagar, Kanpur Nagar and present address 117/461,
Geeta Nagar, Naveen Nagar/Kakadev, Kanpur Nagar.

2. Kanpur Development Authority through its Vice-
Chairman, Kanpur Development Authority, Moti Jheel,
Kanpur Nagar.

3. Kanpur Development Authority through its
Chairman/(Commissioner), Kanpur Development

Authority, Moti Jheel, Kanpur Nagar.

....Defendants

SUBJECT: Suit for declaration and permanent injunction under

Section 34 and 39 of the Specific Relief Act, and the suit is being

filed in _a representative capacity on behalf of the plaintiffs for the

following reliefs: -

778



779

304

It is respectfully prayed as under:-

1. That the Plaintiffs are residents of W-1 Block, Saket Nagar,

Kanpur Nagar, in the Juhi Kalan Scheme area, since the time
of their ancestors, and under the rights vested by Defendant
No. 2, they have been in possession of their buildings as
owners, having constructed and furnished them, for the
purpose of peaceful occupation, use, enjoyment, and have
been existing as owners for approximately 5 decades, i.e., 50
years. The residents of the area, including all the Plaintiffs,
have been using Plot No. 70 W-1 Block, Saket Nagar, for the
purpose of walking for health benefits in the open air and
breathing fresh oxygen from the green trees, as a right of
easement, for approximately 5 decades, which has been
developed with fruit-bearing, flowering, and health-related
trees, and revered trees by the residents, including the
Plaintiffs. That in the developed park, there is the
establishment of a grand temple of gods and goddesses as a
sacred temple, where the wishes of the area residents are
fulfilled upon their prayers to the deity, and every year,
religious programs are organized in the form of all festivals,
with which the faith of Hindus is connected. The residents of

the area play a role in organizing the programs and ensure
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their smooth execution, and even in the present time, the
programs are being executed by the residents, including the
Plaintiffs, and the residents, including the Plaintiffs, are
benefiting from the oxygen in the open air of the park, and
their mothers and sisters worship the trees every year on the
occasion of their respective festivals. Due to this, in the
representative capacity, the suit is being constituted against
the Defendants, considering the feelings of the families of the
local residents, whose association is connected with the park
for public use, as a form of benefit, and keeping in view their
faith, and the cause of action for the suit, including the reliefs
sought against the Defendants, has actually arisen, and the
current situation of the site is being presented.

. That the Plaintiffs, along with the residents of the area, have
come to know that the park, which has been used for
approximately 5 decades for the benefit of open air, breathing,
and clean oxygen from green trees, for health benefits,
walking, and worshiping at the temple in the park, and for the
benefit of organizing other religious programs, was allotted by
Defendant No. 2 to Defendant No. 1 for the purpose of opening
a primary school approximately 4 decades later, leading to a

dispute regarding the plot. Defendant No. 1, being shown as
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the (Consumer), filed Complaint No. 1222 of 2002, Jawahar
Vidya Samiti vs. Vice Chairman of Kanpur Development
Authority and Chairman of Kanpur Development Authority,
before the Consumer Disputes Redressal Forum, Kanpur Nagar,
in which Defendant Nos. 2 and 3, in their reply on behalf of
Defendant No. 2, concealed the important and valuable factual
information about the park being used by the local residents,
despite having complete knowledge of the current situation.
That on 19.12.2003, a decision was obtained from the
Consumer Forum against Defendant Nos. 2 and 3 and in
favour of the complainant, and the validity of the decision in
the complaint was questioned by Defendant No. 2 in Appeal
No. 165 of 2004 under the appellate jurisdiction of the
Consumer Commission. The decision was upheld on
03.07.2015 under the appellate jurisdiction, and when the
validity of this was questioned by Defendant No. 2 in Revision
Petition No. 3201/2015 before the National Commission, the
orders dated 03.07.2015 and 19.12.2003 were confirmed
under the Revision Order dated 28.11.2019. After this,
Defendant No. 2 filed Special Leave Petition (Civil Diary No.)
2490/2020 under Section 5 of the Limitation Act along with

the application before the Hon'ble Supreme Court, questioning



307

the validity of the decisions dated 28.11.19, 03.07.15, and
19.12.03 passed by the National Commission, the
Commission, and the Consumer Forum under their respective
jurisdictions. The petition was dismissed on 15.12.2020
without considering the merits, stating that the delay in
presenting the petition was not a sufficient ground. This
information has been obtained by the Plaintiffs and the local
residents, who are presenting the present suit in a
representative capacity, from the authentic evidence of the
dispute.

. That after the decision of the National Commission on the
revision, Defendant No. 1 filed Execution Case No. 4 of 2020,
Jawahar Vidya Samiti vs. Kanpur Development Authority,
before the Consumer Disputes Redressal Forum, Kanpur Nagar,
for the enforcement of the decision dated 19.12.2003
regarding the property of Plot No. 70 W-1 Block, Juhi Kala
Scheme, Kanpur Nagar. On 23.01.2021, without any on-site
identification of the plot or photographs, Defendant No. 2
executed the lease deed in favour of Defendant No. 1 for a
period of 90 vyears, despite the estimated value being
approximately 60 crore rupees, causing financial loss to the

State of Uttar Pradesh. Defendant No. 2 did not discharge their
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official duties with due diligence and integrity, and without
jurisdiction, leased out the park, which had been developed
with public cooperation for approximately 5 decades for the
use of the local residents, in a wrong manner. That without
considering the current situation of the site, the leasehold
rights were transferred to Defendant No. 1 on 23.01.2021 for
the primary school, and this act of misconduct by Defendant
No. 2 has caused great difficulties and apprehension of
deprivation to the local residents, including the present

Plaintiffs, on a daily basis.

. That in the execution case in favour of Defendant No. 1, the

Consumer Disputes Redressal Forum, Kanpur Nagar, in its
court proceedings of 2023, ordered Defendant No. 2 to hand
over possession to Defendant No. 1 in continuation of the
rights vested by Defendant No. 2. When Defendant No. 2 filed
Group C Petition No. 17800 of 2023, Kanpur Development
Authority vs. Jawahar Vidya Samiti, etc., before the Lucknow
Bench of the Hon'ble High Court, Allahabad, the petition was
finally dismissed on 24th May 2023, imposing a cost of five
lakh rupees. When Defendant No. 2 questioned the validity of
this dismissal after depositing the imposed cost by filing

Special Leave Petition No. Civil 13906 of 2023, the Hon'ble
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Supreme Court, while waiving the imposed cost of five lakh
rupees, granted Defendant No. 2 the opportunity to present
their case in Petition No. 23521/2022 pending before the
Lucknow Bench of the Hon'ble High Court, Allahabad, and
directed that the cost imposed in Petition No. 17800/2023
arising from the order of the Consumer Forum's execution
court be refunded to Defendant No. 2 within four weeks.
However, Defendant No. 1, misinterpreting this order, has
continued to mislead the trial execution court of the Consumer
Forum, and as a result, Defendant No. 2 is preparing to hand
over possession of the public park to Defendant No. 1,
destroying the developed park, including the large number of
huge green trees standing in the park, and demolishing the
established temple of gods and goddesses in the park. There is
a strong possibility of this happening, causing daily fear among
the local residents and the present Plaintiffs, as it would be a
blatant disregard for their health benefits and the feelings and
faith associated with the park and the temple. That the local
residents, including the Plaintiffs, have been benefiting from
the park for several decades for their health, and due to their
deep attachment and connection with the park, there is an

apprehension of being deprived of the feelings of faith
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ingrained in their minds. Therefore, the present suit is being
filed in a representative capacity, as the correct cause of action
has arisen against the Defendants, because it is a principle of
law that the feelings of the public prevail over individual

feelings.

5. That Group C Petition No. 23521 of 2022 filed by Defendant

No. 1 is pending before the Lucknow Bench of the Hon'ble High
Court, Allahabad, regarding the suit property No. 70 W-1
Block, Juhi Kala Scheme, Saket Nagar, Kanpur Nagar, in a
representative capacity, and Special Leave Petition No. Civil
13906/2023 of the Hon'ble Supreme Court, disposed of on
10.07.2023, is under consideration for Defendant No. 2 to
present their case. Additionally, another petition of Defendant
No. 2, Group C No. 7517 of 2022, is pending against
Defendant No. 1, and Public Interest Litigation 5/8 of 2022 is
pending before the Lucknow Bench of the Hon'ble High Court,
Allahabad. Considering these current situations, in compliance
with the Hon'ble Supreme Court's order dated 10.07.2023 in
Defendant No. 1's pending petition, Defendant No. 2 should be
given a proper opportunity to present their case, and until a
decision is reached on the merits, any proceedings before the

execution court should not be proceeded with. This intention,
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as per the established legal principle, is extremely necessary in
the interest of justice.

6. That some local residents, who have been using the site as a
park for approximately 5 decades and continue to do so, also
raised the dispute before the National Green Tribunal, which
disposed of O.A. No. 494/2023 on 19.01.2024. The Plaintiffs
are also presenting this current status based on the
information received. The Plaintiffs also wish to specifically
bring to the Hon'ble Court's attention that the petition sent to
the National Green Tribunal via registered post and email on
29.08.2024 is currently in the screening process. There is a
strong possibility of the petition being registered and heard
after screening. The present Plaintiffs are reserving their rights
to file an application under Order 21 Rule 97 read with Section
151 of the Civil Procedure Code in Execution Case No. 4 of 20,
which has been transferred to the Consumer Forum. That
according to the information received from the file of the
execution case, an application under Order 1 Rule 10 read with
Section 151 of the Civil Procedure Code has been filed by local
residents.

7. That a suit No. 1625 of 2022 has been presented by defendant

no. 2 against defendant no. 1 for the cancellation of the lease
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deed dated 23.01.2021. In which, an application under Order
7 Rule 11 read with Section 151 of the Code of Civil Procedure
for striking off the name of defendant no. 2 has been
presented by defendant no. 1 vide application paper No. 14
Ga. Upon filing an objection by defendant no. 2 against the
said application paper No. 14, after hearing on 25.09.2024,
the order was reserved for 27.09.2024. Vide order dated
27.09.2024, the application No. 14 Ga of defendant no. 1 was
dismissed, and the file for the disposal of the third-party
application paper No. 44 presented under Order 1 Rule 10 read
with Section 151 of the Code of Civil Procedure for being made
a party, has been sent for further action to the Hon'ble Trial

Court, Civil Judge, Kanpur Nagar.

. This is to inform the concerned residents that the application

submitted by Defendant No. 2 for the allotment of the pre-
developed park for the purpose of a primary school by
Respondent No. 1 was conditionally approved on 19.01.1984.
However, due to non-payment of one-fourth of the amount at
the time of allotment and non-payment of the remaining
three-fourths of the amount within the stipulated period of
three years from the date of allotment, i.e., by 18.01.1987, no

further correspondence was made by Defendant No. 2 to keep
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the claim alive. In this situation, the "park" which was
developed by the local residents as a "developed park" was
allotted in favour of Smt. Karam Devi Memorial Public School
in the year 1996 without the consent of the local residents. It
is also to be noted that Defendant No. 2 and Defendant No. 1,
without any valid reason, in contravention of the allotment
letter dated 19.01.1984, made a time-barred allotment on
01.11.1998 while ordering the calculation of interest on the
amount since 1998 and the deposit of the remaining three-
fourths of the amount, by issuing the allotment letter of Karam
Devi Memorial Public School dated 05.08.1998 and acting
without authority, the irregular actions of Respondent No. 2,
failing to discharge their official duties with diligence and
integrity, by keeping the time-barred allotment letter dated
19.01.1984 in favour of Respondent No. 1, created a situation
of dispute, due to which the presentation of the case as a
"time-barred" dispute before the Consumer Disputes Redressal
Forum, Kanpur Nagar, by Respondent No. 1 on 25.09.1998 and
the non-presentation within the period of three years on
01.11.1998, the order dated 19.12.2003, due to Respondent

Nos. 2 and 3 not being entitled to any relief, falls under the
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category of a "void order" from the very beginning and cannot

be upheld under the provisions of execution law.

. That we, the residents of W-1 Block, Saket Nagar, Kanpur

Nagar, residing in plot humber 70 and its vicinity, have been
enjoying the amenity of the said park for a long time. In its
healthy and natural environment, the park has been used by
women for circumambulation and worship of the Peepal tree
on the occasion of festivals, and the established idol in the
constructed temple within the park has been worshipped by
the general public along with other deities in the morning and
evening. The general public has been visiting for darshan for
the last 4-5 decades. The cutting of trees in the park or the
removal of the established idol, which is a symbol of faith and
reverence for the general public, and the destruction of the
greenery of the park is a clear disregard for the sentiments of
the general public. Due to the oversight of the Kanpur
Development Authority in issuing a small allotment letter, the
Jawahar Vidya Samiti, by bringing a consumer dispute,
presented the time-barred case No. 1222/2002 with
incomplete and misleading facts. The important facts and the
essential and valuable point, which was in the nature of a

crucial fact, were not presented, due to which, in compliance
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with the order dated 19.12.2003, the execution proceedings
dated 23.01.2021 in favour of Jawahar Vidya Samiti were
passed without taking the photos of the property in possession
and without identifying the park in the possession of the
general public, for whose allotment the competent authority
had not given any order. Therefore, in compliance with the
judicial order dated 19.12.2003 of the Consumer Redressal
Forum, Kanpur Nagar, the green trees are being uprooted and
the temple built in the park for the general public is being
attempted to be removed and demolished. This is being done
in (...illegible..) of the Hon'ble Supreme Court's decision dated
10.07.2023, whereas the sentiments of all the local residents
are being unjustly disregarded with the belief that this park,
being a place of worship and providing clean and open air and
natural environment, offers health benefits. This act is being
carried out day by day under the pressure of Respondent No. 1
on Respondent No. 2, whereas the use of the general public is
considered supreme according to the law over individual use.
If any competent officer has allotted the allotment of the park
in wrong manner, then the allotment order of the competent
authority under the principle laid down by the Hon'ble

Supreme Court in the case of Kiran Singh v. Chaman Paswan,
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which was decided in 1954, is void ab initio. Under the
principle of void proceedings, if any proceedings have been
initiated, all such proceedings are also void. The Hon'ble
Supreme Court, while reiterating this principle in the year
1994, has held that if any order or judgment, even if it is of
the High Court, is not binding on the incompetent authority.
Similarly, the Hon'ble Supreme Court has laid down this
principle in the year 2000 that if any order has been obtained
from the court by suppressing material facts and by fraud,
then in that situation, the void order does not have any
effective impact. Such is the provision of law.

That plot no. 70, W-1 Block, Juhi Kala Scheme (now
Saket Nagar), Kanpur Nagar, which is in an area of 5138.67
sq. meters, is a public park being run for the benefit of the
general public for about the last 4 decades with the aim of
providing education to deaf and mute individuals in
approximately 2000 sq. meters within this park and promoting
adult education without any profit motive. The work of
temporarily maintaining and beautifying the park with the aim
of developing it was given to the Nagar Nigam by the Kanpur
Development Authority, in which crores of rupees were

invested. And in the year 2018, the Nagar Nigam improperly
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handed over the operation of 2-3 parts of the park to the
Bhagwan Parashuram Mahasabha, as can also be confirmed
from the Kanpur Development Authority and the Nagar Nigam
office. It is also clear that the park is a public place for the
general public and cannot be allotted to any person or entity
for profit-making purposes. Therefore, the allotment in favour
of Jawahar Vidya Samiti from the preliminary stages, is
erroneous allocation and the judgment passed in the
proceedings initiated in continuation of the erroneous award
are, under the law, void as proceedings arising without

jurisdiction.

11. That the aforementioned Complaint No. 122/2002 filed
by defendant no. 1 is a void proceeding. The reason for filing
the complaint against the defendants is stated as being within
the limitation period. However, the order passed on
19.12.2003, which is a time-barred complaint and is contrary

to the factual situation, is being mentioned for the perusal of

the Hon'ble Court. It states, - "The consumer complaint of the

complainant institution is accepted. The consumer complaint of

the complainant institution is accepted. Opponent no. 1 is

directed that it should deposit the remaining 3/4th cost of the

disputed plot, amounting to Rs. 3,31,444.22, along with 10%
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annual interest from 11/05/1984 to 22/03/1997, within one

month and get the plot reqgistered in its favour within the next

two months by providing possession. If the complainant does

not deposit the remaining amount in the opponent's account

within one month, then it will pay 21% annual interest on the

said amount to the opponent from the date of the decision."

Both parties shall bear their own costs.”

(a)

(b)

(©)

GROUNDS

That the complaint No. 1222/02 of defendant No. 1
against defendant Nos. 2 and 3 is time barred from the
time of its initiation as the cause of action for institution
of the complaint has arisen. It is the duty of every court
and every forum under Section 57 to raise the point of
time barred which any party has the right to raise as a
legal point at any time.

That as the defendant no. 1 did not amend the original
complaint by amending it by stating his status in the
complaint as execution suit, the erroneous action against
the defendant no. 2 and 3 is being taken as a void action.
That this is an appeal challenging the validity of the order
dated 19.12.2003 passed by the Consumer Forum in

favour of Defendant No. 1. In the appeal, revision, and
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SLP filed by Defendant No. 2, Defendant No. 3 was not
made a party during the proceedings. Therefore, the
execution of order dated 19.12.2003 of suit no. 01/20 is
not being executed under the provisions of law. Such is
the provision of law.

That the execution proceedings for a period of 90 years
for the land of the "developed park" were carried out by
Defendant No. 2 on January 23, 2021, in favour of
Defendant No. 1, in compliance with the time-barred
order dated 19.12.2003, without authority, without
taking photographs of the property for identification, and
without properly discharging the duties of the executing
court with true diligence and integrity by adopting a
legally improper course of action with full knowledge,
which is against the policy of the State of Uttar Pradesh.
That the lease deed executed in favour of defendant no.
1 by defendant no. 2 on 23.01.2021 was executed in
favour of defendant no. 1 after obtaining legal opinion
and order no.-D-886, dated 04.07.2022 was passed to
cancel the application and return the deposited amount
with nine percent interest, along with the order to

institute a suit for cancellation of the lease deed executed
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on 23.01.2021, in compliance of which, defendant no.-2
has instituted a suit against defendant no.-1 on
16.08.2022, which is for trial in suit no.-1625/22 of law.
That the point of legality of the order passed dated
27.04.2023 in Execution Suit No. 4 of 2020 of Defendant
No. 1 was questioned by Defendant No. 2 in Group (C)
Petition No. 17800 of 2023 before the Hon'ble Division
Bench and was finally dismissed on 24.05.2023 by
imposing a sum of Rs. 5 lakhs. In such a situation, in
compliance with the order of 24.05.2023, after the
amount of damages was deposited by Defendant No. 2,
Special Leave Petition Civil-13906 of 2023 was
presented, the Special Leave Petition was disposed of on
10.07.2023 by waiving the imposed cost of Rs. 5 lakhs
and giving appropriate directions. Disposed order dated
10.07.2023. 2023 is being mentioned for the perusal of
the Hon'ble Court, which has been passed by the Justices
of the Hon'ble Supreme Court on 10.07.2023.

"Heard Mr. Tushar Mehta, learned Solicitor General
as also the learned Senior Counsel for the respondents.
In so far for the merits of the impugned order. We see no

reason to interfere. However, in peculiar facts and
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circumstances of the instant case, we do not approve of
the costs of Rs. 5 Lakhs, which has been imposed upon
the petitioner - authority. Hence, the cost imposed by the
Court of Rs. 5 Lakhs, which is said to have been
deposited by the petitioner Authority, may be withdrawn
by the petitioner. On execution of the order, if any action
to be taken arises, to that extent, the right to proceed as
per Law, is left open.

Further, we make it clear that the non-interference
with the impugned order herein, shall not preclude the
authorities in proceeding in accordance with Law after
providing opportunity to the respondents herein. In that
regard, all contentions of the parties urged in write
Petition (c) No. 23521/2023 are left open to be urged
and this order shall not come in the way of the High
Court considering its in accordance with Law.

However, time of four weeks is granted to comply
the order before the Executing order.

Petition is accordingly, disposed of along with the
pending applications (S), if any.”

From the aforementioned Hon'ble Supreme Court's order dated

10.07.2023, it is clear that in the order passed in the Special
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Leave Petition no. 23521 of 2022, the Defendant No. 2 has the

right to present their case, which remains open. After

providing an opportunity for hearing, the order has been
passed for consideration under the provisions of law by the

Bench of the Hon'ble High Court, Allahabad, which is still under

consideration before the Hon'ble High Court. And by

misinterpreting the aforementioned order in the final
paragraph of the dated 10.07.2023 order, pressure is being
created on the Consumer Forum by Defendant No. 1 to
expedite the dismissal proceedings. In this situation, the
relevant documents have been presented before the Consumer

Forum, and the date 18.10.2024 has been fixed.

(g) PIL No. 518 of 2022 titled Ravi Pandey and ors. V. State
of U.P. and Group G Petition no. 7517 of 2022 titled
Jawahar Vidya Samiti V. State of U.P. and ors., and
Petition no. 23521 of 2022 titled Kanpur Development
Authority’ civil suit no. 1625 of 2022 before the Hon'ble
High Court, Bench Allahabad and the petition of the
plaintiffs is pending consideration for before the National
Green Tribunal for screening of the Annexures. The
application of the third party impleadment, namely Ravi

Pandey is has been kept in the execution suit file and the



(h)

(i)

323

present Plaintiffs in execution case no. 4 of 2020 in order
to preserve their right to produce an application under
order 21 rule 97 r/w 151 CPC, keeping in view the
protection of the rights of the Plaintiffs, are filing the
present suit as a representation suit by providing updates
regarding the status.

That the park land was wrongly allotted by the defendant
no. 2 as a primary school and during the execution suit
proceedings in compliance with the decision of the
Consumer Forum dated 19.12.2003, the amount was
deposited by the defendant no. 1 on 11.01.2021 and
keeping in view the lease deed dated 23.01.2021 and
respecting the decisions of the Hon'ble Courts, on
17.08.2023, for the purpose of finalizing the dispute of
the case, the defendant no. 2 gave an option letter to the
defendant no. 1 to choose one of the 06 plots in the form
of an option letter, on which the defendant no. 1 has not
chosen one plot as an option till the date of filing the
claim, as informed verbally to the plaintiffs by the
defendant no. 2.

That in compliance with the final order dated 19.01.2024

passed by the National Green Tribunal in the matter of
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Manoj Kumar Pandey etc. versus State of UP etc. in OA
No.-494/2023, after correspondence by Defendant No. 2
and Defendant No. 1 with the Social Forestry Division,
Kanpur Nagar, and after publication of the notice in
newspapers namely Hindustan and Amar Ujala on
16.07.2024 and 18.07.2024 respectively, an order has
been passed to provide police force in connection with
the cutting of green trees, due to which the rights of the
plaintiffs in the present case are likely to be affected, and
there is a strong possibility of this happening.

That the cause of action for the present suit in the

representative capacity of the plaintiffs, for the protection of
their rights and interests against the defendants under
Sections 34 and 39 of the Specific Relief Act, arose finally on
18/07/23, accruing day by day from 23.01.2021, and the
present suit is being instituted by the plaintiffs in the present
suit to seek protection from the illegal actions of the

defendants and to secure their rights.

That the rights and interests of the residents of the area

be safeguarded and protected by the plaintiffs of the present

suit in a representative capacity.
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14, That the present suit has been instituted by the plaintiffs
in their representative capacity for the protection and
safeguarding of the rights of the local residents. Keeping in
view the strong possibility of the local residents being deprived
of the benefits of the aforementioned property acquired under
the process of law, the plaintiffs are presenting the suit for
declaration against the defendant, seeking the relief that the
Hon'ble Court can grant in accordance with the intention of the
law, based on the actual and correct facts stated in the plaint
and supported by documentary evidence.

14. That the Hon'ble Court has jurisdiction to hear the present
suit in its representative capacity against the defendant
because the plaintiffs are local residents of Sector 70 W-1
Block, Juhi Kala Scheme, Saket Nagar, Kanpur Nagar, where
the property under use and the proposed park are situated.
The location of the aforementioned property in the proposed
park is shown in the attached Google Map. Since the
'Karyalaya Motijheel Parisar, Kanpur Nagar' which falls under
defendant Nos. 2 and 3, and the disputed park of the plaintiffs
and the defendant are situated within the territorial jurisdiction
of Kanpur Nagar, the Hon'ble Court has territorial jurisdiction

to hear the suit.
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15. That the valuation of the present suit by the plaintiffs is
10,00,000 under 'A' and %10,00,000 under 'B', on which court
fee of ¥200/- and %500/- respectively, totalling %700/-, is
being presented herewith to protect the rights of the plaintiffs.
That in the present suit in a representative capacity by
the plaintiffs, the following reliefs are being sought against the
defendant, which are as follows :-
(A). That the Hon'ble Court may pass a declaratory decree in
the present representative suit against the defendant to the
effect that defendant No. 1 should refrain from acting in
pursuance of the cancellation order dated 14.07.2022 of the
allotment of plot No. 70W-1 cancelled by defendant No. 2 vide
registered deed of cancellation dated 21.01.2023, and also
from acting in pursuance of the option letter given by
defendant No. 2 to defendant No. 1 on 17.08.2024, regarding
the selection of any one plot in relation to plot No. 70 W-1
Block, Juhi Kala Scheme, Saket Nagar, Kanpur Nagar.
(B) That a permanent injunction be issued in favour of the
plaintiffs and against the defendant, restraining the defendant
from creating any kind of obstruction in the religious programs
being conducted by the residents in the temple situated in the

park located at Plot No. 70 W-1 Block, Juhi Kala Scheme,
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Saket Nagar, Kanpur Nagar, which has been used by the
residents for five decades for health benefits and worship,
without adopting any due process of law.

(C). That the costs of the suit be awarded to the plaintiffs from
the defendant.

(D). That in the present representative suit, after the
presentation of the written statement by the defendant, any
other relief that this Hon'ble Court deems necessary and
appropriate, keeping in view the facts and circumstances of
the suit, may be granted to the plaintiffs from the defendant,
and the undertaking for the payment of necessary court fees
will be given by the plaintiffs at the time of the decree of the

suit, which is being stated in the plaint itself by the plaintiffs.

1 Sd/- Harish Khatri 2 | Sd/- Tarun Kumar 3 | Sh. Bhartish Mishra
Harish Khatri Jain sd/-
4 | Sh. Ravi Rati sd/-Ravi | 5 | Sd/- Ram Prakash 6. | Sd/- Pradeep
Rathi Kushwaha Sh. Pradeep Shukla
Sh. Ram Prakash
Kushwaha
7 Sd/- Mayank Kumar 8 | Sd/-illegible 9 | Sd/-illegible Sh.
Gupta Sh. Shiv Kumar Pradeep Bhatia
Mayank Kumar Gupta Maurya
10 | Sd/- Deepak 11 | Sd/-illegible 12 | Sd/-illegible
Sh. Deepak Shukla Sh. Madhuresh Sh. Avadhesh Tripathi
Kumar Singhal
13. | Sd/- Abhinav 14 | Sd/-illegible
Sh. Abhinav Misra Sh. Vijay Bhatia

Plaintiffs
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Verification:
I, plaintiff No. 1 Harish Khatri, solemnly affirm and state that
the contents of paragraphs 1 to 11 and its sub-paragraphs (a),
(b), (c), (d), (e), (f), (g), (h), (i) of this plaint are true to the
best of my personal knowledge and information received and
believed to be true according to my information and based on
legal advice. Nothing has been concealed therein. May God
help me.
This verification of the plaint has been done today, dated
11/10/2024, in the Civil Court, Kanpur Nagar.

Sd/-Harish Khatri

Plaintiff No. 1
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Court of the Ld. Civil Judge Senior Division, Kanpur
Nagar
Civil suit No. 2095 of 2024

Harish Khatri etc. Versus Jawahar Vidya Samiti etc.

Affidavit
I, the undersigned Harish Khatri, adult son of Mr. Leelaram
Khatri, resident of 127/167 W-1 Block, Saket Nagar, Kanpur
Nagar,
Deponent
I, the above-mentioned deponent, do solemnly state as

follows: -

1. That the deponent, in his representative capacity, has

presented the present suit keeping in view the feelings of the
local residents and their true attachment and faith towards the
greenery and temple situated in the developed park, as
mentioned in the signed plaint of the co-plaintiffs. The affiant,
while reiterating all the statements in the entire plaint of this
representative capacity suit, and while protecting and
safeguarding all the rights under the relevant legal provisions,
and having demonstrated and proved the same through due

process of law, is praying for a decree against the defendants

3804
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and requests that this representative capacity suit be accepted
and a decree be passed in favour of the plaintiffs.

Sd/- Harish Khatri

Deponent

Verification
I, Harish Khatri, Plaintiff No. 1, verify that paragraph 1 of this
affidavit, in which the supporting statements for the plaint
have been presented, is true to the best of my personal
knowledge, and nothing has been concealed. May God help
me.
This verification of the affidavit has been done today, dated
11/10/2024, in the Civil Court, Kanpur Nagar -

Sd/- Harish Khatri

Deponent



331

306

ANNEXURE R-27

Miscellaneous Case No.-485/74/2024
Harish Khatri vs Jawahar Vidya Samiti

17.10.2024
The file was presented. Learned counsel for the applicant/plaintiff

was heard on application paper number- 4C2.

Disposal Application Paper No.-4C2

The applicant/plaintiff has submitted application paper
number-4C under Order-1. Rule-8 read with Section-151 CPC and
has stated that he should be granted permission to file a
representative suit to protect the interests of representation and
security of the residents of the area. The affidavit attached with the
application shows that the applicants have submitted the application
stating that the registration work has been done by the opponent
number-2 against politics in favor of opponent number-1. The
disputed site is a developed park, in which a large number of trees
are planted. There is a boundary wall built all around. There is a
temple built inside the park, where worship is done. The total
number of applicants in the application is 14. It is not clear in the
application that what is the number of plaintiffs and on behalf of
which plaintiffs the request for filing a representative suit has been
made. While submitting an application for representation suit under
Order-1, Rule-8, it is necessary to mention the names and

residences of the plaintiffs. In the present application, permission
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has been requested to institute a representative suit on behalf of
the residents of the area, which is an ambiguous and misleading
statement. Therefore, under the application, permission to institute
a representative suit can be given only if the interests of the
applicant and the plaintiff are the same under Order 1. Rule 8. Since
the applicants have stated that they also have an interest in the
dispute in question. Therefore, as per the rules, the applicants are
free to present the case in their personal capacity. No person needs
permission to present a case in his personal capacity. Accordingly,

the application paper number-4C is dismissed.

____Sd___

(Amar Pratap Chaudary)
Civil Judge (C.D)
Kanpur Nagar
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ANNEXURE R-28

Court- District Judge, Kanpur City
Miscellaneous Case No.- 884/2024
Harish Khatri etc. ...Versus... Jawahar Vidya Samiti and ors.
21.10.2024

1. The present miscellaneous case is fixed for orders on the
acceptance of the Revision.

2. The Revisionists have filed a Revision Petition against the order
dated 17.10.2024 passed by the Court of Civil Judge (Senior
Division), Kanpur Nagar in Miscellaneous Case No.
485/74/2024, Harish Khatri etc. versus Jawahar Vidya Samiti
etc.

3. While passing the impugned order, the learned Civil Judge
(Senior Division), Kanpur Nagar, dismissed the application filed
by the Revisionists seeking permission to present the plaint
under Section 34 and 39 of the Specific Relief Act for
declaration and permanent injunction, under Order-1 Rule 8
CPC. The certified copy of the impugned order along with the
formal order has not been filed with the Revision Petition. The
order is mentioned in the memo of Revision Petition.

4. The urgency of the Revision Petition filed by the learned

counsel for the Revisionists on 18.10.2024 was mentioned.
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The matter was stated to be related to temple construction
and faith. Therefore, regarding the acceptance, the learned
counsel for the Revisionists, Shri Ajeet Kumar Gupta,
Advocate, presented the relevant circumstances before the
court. After considering the circumstances presented, an order
was passed to register the Revision Petition as a miscellaneous
case and to issue notice to the opposite party. The hearing was
fixed for 19.10.2024, and this order was passed vide letter no.
D-855/A.A.-3/Ka.Vi.Pra./2024-2025 and stay order was
passed until the next date of hearing till 18.10.2024. It is
noteworthy that no order has been passed on the said order
by the Hon'ble Supreme Court or the Hon'ble High Court
against the order. The entire matter was of recent origin, as

per the information received, the said order was passed.

. On 19.10.2024, learned counsel Shri Ajeet Kumar Gupta,

Advocate, appeared on behalf of the Revisionists, learned
counsel Shri Ashish Shukla, Advocate, appeared on behalf of
opposite party no. 1, and learned counsel Shri Alok Shukla,
Advocate, appeared on behalf of opposite parties no. 2 and 3.
They presented their arguments at length, and the date

21.10.2024 was fixed for orders.
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6. During the argument, the summoned lower court record was
presented before the court.

7. Learned counsel for the Revisionists emphasized that
documents numbered 1 to 20 filed in support of the plaint
along with the separate list in the court of learned Civil Judge
(Senior Division), Kanpur Nagar, and also emphasized
documents numbers 7Ga to 10Ga filed along with list 6Ga filed
by the Revisionists before this court. Learned counsel for
opposite party no. 1 emphasized documents numbered 15Ga
to 30Ga filed with list 14Ga presented by them before this
court.

8. The following documents were filed by the Revisionists before
this court along with the plaint, which has been further

referred to as the 'separate list':-

1) Photocopy of the time-barred compromise application by
opposite party no. 1 dated 13.12.2020.

2) Photocopy of the written statement along with
preliminary objections filed on behalf of opposite party
no. 2 Kanpur Development Authority in Suit No. 0-1222

of the year 2002.
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3) Photocopy of the rejoinder filed by opposite party no. 1 in
the written statement filed by opposite party no. 1 dated
21.07.2003.

4) Photocopy of the affidavit filed by opposite party no. 1 in
Suit No. 0-1222/2002

5) Photocopy of the present affidavit dated 17.10.2023 by
opposite party no. 2 in Suit No. 0-1222/2002

6) Photocopy of the order passed in Suit No. 0-1222/2002
dated 19.12.2003.

7) Photocopy of the judgment dated 30.07.2015 passed in
Appeal No. 0-165/2004 against the judgment passed in
Suit No. 0-1222/2002.

8) Photocopy of the Revision Petition filed against Suit No.
0-1222/2002 and Appeal No. 0-165/2004, Revision
Petition No. 3201/2015, dated 28.11.2019.

9) Photocopy of the order passed in Special Leave Petition
(Civil) No. 0-2490/2020 dated 15.12.2020.

10) Photocopy of the sale deed dated 21.01.2021.

11) Photocopy of the current status of Writ Petition No.
0-518/2022.

12) Photocopy of the current status of Writ Petition No.

0-7517/2022 filed in the Hon'ble High Court.
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13) Photocopy of the current status of Writ Petition No.
0-23521/2022 filed in the Hon'ble High Court.

14) Photocopy of the Vikalp Patra given by opposite
party no. 2 to opposite party no. 1 dated 17.08.2023.

15) Photocopy of the order dated 15.07.2022 passed in
Suit No. 0-1222/2002, arising out of the Execution suit
No. 0-4/2020.

16) Photocopy of the Writ Petition No. 0-17800/2023
presented by opposite party no. 2 dated 24.05.2023.

17) Photocopy of the order dated 10.07.2023 passed in
Special Leave Petition No. 0-13906/2023 filed before the
Hon'ble Supreme Court in connection with the order
dated 24.05.2023.

18) Photocopies of the orders passed in National Green
Tribunal Case No. 0-494/2023 dated 16.08.2023 and
19.01.2024.

19) Photocopy of the cancellation deed dated
04.07.2022 executed by opposite party no. 2 in favour of
opposite party no. 1.

20) Photocopy of the cancellation deed dated

21.01.2021 executed by opposite party no. 2 in favour of

812
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opposite party no. 1 for the cancellation deed no. O-
1625/2022.
21) Photocopy of the legal precedents of the Hon'ble
Supreme Court.
9. The following documents were filed by the Revisionists before
the trial court with list 6G:-
1) Photocopy of the developed park site, paper nos. 7G/1 to

7G/38.

2) Letter no. D/855 /A.O.A.-3/Ka.Vi.Pra./2024-2025 dated

08.10.2024 of Kanpur Development Authority.
3) CD of the site.
4) Photographs 10G/1 to 10G/3.

10. The following documents were filed by the Revisionists in
the Revision Petition with list 14G:-
1. Photocopy of the allotment letter.
2. Photocopy of the order of the District Consumer
Forum dated 19.12.2003.
3. Photocopy of the order of the State Consumer
Forum dated 03.07.2015.
4. Photocopy of the order of the National Consumer

Commission dated 28.11.20109.
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5. Photocopy of the order in SLP No. 24590/2020
dated 28.11.2019.
6. Photocopy of the order of the District Consumer
Forum dated 15.07.2022.
7. Photocopy of the order of the District Consumer
Forum dated 27.04.2023.
8. Photocopy of the Nagar Nigam (Municipal
Corporation) investigation report dated 03.06.2022.
9. Photocopy of the order dated 24.05.2023 passed in
Writ Petition No. 17800/2023 in the Hon'ble High
Court.
10. Photocopy of the order in SLP No. 13906/2023
of the Hon'ble Supreme Court.
11. Photocopy of the order dated 20.11.2023 and
19.01.2024 passed by the National Green Tribunal.
12. Photocopy of the order of the District
Consumer Forum dated 25.07.2024.

13. Photocopy of the order of the District
Consumer Forum dated 23.08.2024.

11. Before stating and analysing the arguments presented by

both parties in this order, it would be appropriate to mention
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the facts of the case as revealed by the documents presented
by both parties.

12. It is not in dispute that the disputed land in the present
case is Plot No. 70, W-1 Block, Juhi Kala Scheme, Saket Nagar,
Kanpur Nagar.

13. On perusal of document no. 17G filed by opposite party
no. 1 before this court, it appears that the said land was
allotted in the name of opposite party no. 1 on 19.01.1984.

14. Complaint No. 1222/2002, which was filed by the
Revisionists before the learned District Consumer Forum,
Kanpur Nagar, a copy of the plaint of which has been filed as
paper no. 1, paragraph 8 of which states that after
considerable efforts, opposite party no. 1 received the letter
sent by the Special Executive Officer, Zone-2, Kanpur
Development Authority, dated 20.11.1998, after which the said
suit was filed seeking the following relief, which is as follows:-

(1) That it be ordered that the opposite party be
directed to execute the registered lease deed in favour of
the Complainant in respect of the allotted Plot No. 70, W-
1 Block, Scheme Juhi, Area 5138.67 square meters, at
the rate of ¥66 per square meter, for a period of 99

years, according to the pre-determined terms, after
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receiving the remaining amount of ¥3,31,444.22/- from

the complainant, and get the lease deed registered.

(2) That after the execution of the lease-deed, the
opposite party be directed to pass the map of the
complainant’s  building and grant permission for
construction.

In the context of the said Complaint, an objection was
filed on behalf of the Kanpur Development Authority, a copy of
which has been filed by the Revisionists as document no. 2
with the separate list before the trial court, paragraph 14 of
which acknowledges the existence of the letter dated
28.11.1998, and paragraph 15 of which acknowledges that the
said land was allotted in 1984, and one-fourth of the price was
deposited. Thereafter, after 12 years had passed since 1984, in
the year 1996, an application was presented by the allottee,
and paragraph 19 states that the Complainant, i.e., opposite
party no. 1, remained dormant for 12 years.

In the said suit, after providing sufficient opportunity to
present evidence to both parties, the learned District
Consumer Forum passed the judgment dated 19.12.2003, a

copy of which has been filed by the Revisionists as document

316
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no. 6 along with the separate list, and a copy of the said
judgment has been filed by opposite party no. 1 as document
no. 18 before this court.

The operative order passed by the learned District Consumer
Forum is as follows:-

"The consumer complaint of the complainant is
allowed. It is ordered that the opposite party no. 1 shall,
within one month, after receiving the remaining 3/4th
price of the disputed land, i.e., ¥3,31,444.22, along with
interest at the rate of 10% per annum from 11.05.1984
until 22.03.97, and thereafter at the rate of 18% per
annum until the date of payment, execute the registered
lease deed in favour of the complainant. If the
complainant deposits the aforementioned remaining
amount in the account of the opposite party within one
month, then the opposite party will bear interest at the
rate of 21% per annum on the said remaining amount."
Aggrieved by the aforementioned order, the Kanpur
Development Authority filed Appeal No. 165/2004 before the
State Consumer Disputes Redressal Commission, Uttar
Pradesh. The said appeal was decided on 03.07.2015, and the

following operative order was passed:-
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"The present appeal is dismissed. The order and
judgment dated 19.12.2003 passed by the District
Consumer Disputes Redressal Forum, Kanpur Nagar, are
upheld. The appellant will pay a sum of ¥5000.00 (five
thousand rupees) as costs to the respondent/opposite
party.”

18. Against the judgment passed by the District Consumer
Forum in Complaint No. 1222/2002 and the judgment passed
by the State Consumer Disputes Redressal Commission in
Appeal No. 165/2004, the Kanpur Development Authority filed
Revision Petition No. 3201/2015 before the National Consumer
Disputes Redressal Commission. The said revision petition was
decided on 28.11.2019, and the following operative order was
passed:-

"The Petitioner has failed to Point out any
miscarriage of Justice or that the finding are
perverse i.e. not based on the evidences. I found
no reason to interfere in the impugned order. The
revision petition has no merit and the same is
dismissed."”

19. Aggrieved by the aforementioned proceedings, the

Kanpur Development Authority filed Special Leave Petition No.
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24590/2020 before the Hon'ble Supreme Court challenging the
aforementioned order dated 28.11.2019. The said petition was
dismissed by the Hon'ble Supreme Court on 15.12.2020 after
delay of 253 days. Finding the reason for the delay
unsatisfactory, the delay was not condoned, and the prayer for
condonation of delay was rejected, and the petition was
dismissed.

It is noteworthy that in the meantime, learned counsel
on behalf of opposite party no. 1 had filed Execution Case No.
4/2020 before the learned Consumer Forum for the
implementation of the said order. Against the said order of the
learned Consumer Forum, the Revisionists have filed document
no. 9 with the separate list before the Hon'ble Supreme Court
and documents no. 20-21G in support of it before this court.

After the aforementioned decision dated 15.12.2020 was
passed by the Hon'ble Supreme Court, the Kanpur
Development Authority executed a sale deed in favour of
opposite party no. 1 on 23.10.2021, a copy of which has been
filed by the Revisionists as document no. 10 with the separate
list before the trial court.

A copy of the plaint of Original Suit No. 1625/2022 filed

by the Revisionists through the Kanpur Development Authority
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has been filed as document no. 20 with the separate list before
the trial court, paragraph 8 of which states that on 03rd
February 2021, an authorization letter No. D/2906/].S.-
3/2020-21 was issued in favour of opposite party no. 1 by the
Deputy Secretary, Zone-3, Kanpur Development Authority.

23. On perusal of the documents, it appears that vide letter
no. D/328/Udhyan/2021-22 sent by the Garden
Superintendent, Nagar Nigam (Municipal Corporation) on
05.10.2021, the land in question was included in the list of
parks.

24. A copy of letter no. 886/TH..-3 Sale/K.D.A./22-23 dated

04.07.2022 has been filed by the Revisionists with the
separate list before the trial court as document no. 19, in
which, citing the decisions of cases filed by the Kanpur
Development Authority from the District Consumer Forum to
the Hon'ble Supreme Court, it has been mentioned by the
Garden Superintendent, Nagar Nigam. On the basis of the
aforementioned letter of the Nigam, the previously executed
sale deed dated 23.01.2021 was directed to be cancelled, and
in the writ petition no. 518/2022 and in while deciding the said
writ petition reference was taken from Ravi Kumar versus

State of U.P., passed in respect of the said order, it has also
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been recorded that the nature of the parks was not changed
and it remained recorded as a plot. Here, it would be
appropriate to mention that in the aforementioned writ
petition, Ravi Kumar is the petitioner, and no such person is
mentioned as the applicant or plaintiff in the application and
plaint filed by the Revisionists before the learned trial court in
the list.

It also appears from the perusal of the documents that
opposite party no. 1 had filed Writ Petition No. 7517/2022
before the Hon'ble High Court against the Kanpur Development
Authority, but the said writ petition was not admitted by the
Hon'ble High Court. No mention of the said writ petition has
been made by either of the two counsels appearing before this
court.

According to the document 24 Ga filed by opposite party
no. 1, it shows that in accordance with the letter no.
63/3030/2022-23 issued by the Nagar Nigam (Municipal
Corporation), opposite party no. 1 has been informed that the
disputed park does not fall under the purview of the Nagar
Nigam, Kanpur, and that the said park has been allotted to

opposite party no. 1 for a period of 99 years.
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27. A copy of the order dated 15.07.2022 passed by the
District Consumer Forum in Execution Case No. 4/2020 has
been filed by opposite party no. 1 before this court as
document no. 22G, in which the following opinion has been
expressed with reference to Writ Petition No. 1518/2022:-

"As far as the question is concerned that SLP No.
518/2022 is pending before the Hon'ble Supreme Court,
it is clarified here that the copy of the order attached to
the PIL's reply has been filed and it has been filed by Ravi
Pandey and Bhagwan Parshuram Mahasabha, Kanpur
Nagar, making the Nagar Nigam, Kanpur Development
Authority, and District Magistrate, Kanpur Nagar, opposite
parties. It is clear that even if the said writ is accepted by
the Hon'ble High Court, it will not have any adverse
effect on the present execution, because the writ petition
has not been challenged in the execution case, and
neither has the aforementioned order been challenged by
the opposite party. In such a situation, the right of any
third party will not be affected by the decision of the
existing dispute between the other parties.

As far as the contention raised by the opposite

party is concerned that a park has been developed on the

822
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land related to the present case, and reference has been
made to "The UP Parks, Play-ground and open Spaces
Preservation and Regulation Act, 1975," it is necessary to
clarify that the validity of the order passed by the
opposite party on the basis of the aforementioned Act
has not been challenged. Rather, it has been stated that
an August date be fixed so that the opposite party can
obtain appropriate orders from the Hon'ble High Court.
That is, it is clear that the opposite party wants the
execution of the decree to be stayed on the basis of SLP
No. 518/22 pending before the Hon'ble Supreme Court.
The opposite party is free to obtain any relief from any
court, but on this basis, the execution of the decree
cannot be denied, and it is the responsibility of the
opposite party that wherever it has partially executed the
decree by executing the sale deed and getting the
possession letter issued, it should also ensure the
execution of the remaining part under the decree.”

Expressing the above opinion, the Kanpur Development

Authority was provided with a suitable opportunity of 25 days

to comply with the order.
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29. Upon perusal of the records, it is evident that the
Respondent No. 1, through the Hon'ble High Court, Allahabad,
filed Writ Petition No0.-23521/2022 against the order dated
04.07.2022 passed for the cancellation of the lease deed dated
23.01.2021, and thereafter, on 10.08.2022, the Kanpur
Development Authority, through the Civil Judge (Senior
Division), Kanpur Nagar, filed Original Suit No.-1625/2022
seeking the cancellation of the lease deed dated 23.01.2021,
which was registered on 25.01.2021.

30. From the review of the documents, especially the order
dated 24.05.2023 passed by the Hon'ble High Court in Writ
Petition No.- 17800/2023, a copy of which has been filed by
the Revisionists before the trial court along with a separate list
as paper no.-16 and by respondent no.-1 before this court as
paper no.-25C, it is clear that Kanpur Development Authority
has filed Writ Petition No0.-30250/2022 District Consumer
Forum & Others before the Hon'ble High Court, in which the
Hon'ble High Court vide order dated 22.12.2022, while finally
disposing of the said petition, directed the Kanpur
Development Authority to present an appropriate application
before the District Consumer Forum regarding the alternative

land.
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31. It is noteworthy that a request was made by the learned
advocate of Kanpur Development Authority before the Hon'ble
High Court in the said Writ Petition N0.-30250/2022 that the
petitioner Kanpur Development Authority be allowed to sell
another plot in place of the plot in question. The Hon'ble High
Court had also directed in the said petition that if the said
application is filed within a week from today (the date of
passing the order), the District Consumer Forum, Kanpur
Nagar shall pass an appropriate order according to law within
two weeks.

32. In the aforementioned order dated 24.05.2023 passed by
the Hon'ble High Court in Writ Petition No.-17800/2023, it is
also mentioned that no application has been filed by the
Kanpur Development Authority in compliance with the
aforementioned order.

33. A copy of the order dated 27.04.2023 passed by the
District Consumer Forum has been filed on behalf of
respondent no.-1 before this court as paper no.-25G. It is
worth mentioning here that the order dated 03.02.2023
passed in the execution case has also been mentioned in the
order dated 24.05.2023 passed by the Hon'ble High Court, and

against both these orders, proceedings under Section 72 of the
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Consumer Protection Act, 2019 were directed to be initiated
against the Deputy Commissioner, Kanpur Development
Authority.

34. Against the orders dated 03.02.2023 and 27.04.2023
passed by the District Consumer Forum, Writ Petition No.-
17800/2023 was filed by the Kanpur Development Authority, in
which the Hon'ble High Court, vide order dated 24.05.2023,
while imposing a cost of %5,00,000/- on the petitioner,
dismissed the petition. In the said order, the Hon'ble High
Court, along with the fact that the plot in question was allotted
in the name of respondent no.-1, also took cognizance of the
decision dated 19.12.2003 passed by the District Consumer
Forum in Complaint No.-1222/2002, the order dated
03.07.2015 passed in Appeal No.-165/2004 filed against the
Uttar Pradesh  State Consumer Disputes Redressal
Commission, the order dated 28.11.2019 passed in Revision
Petition No0.-3201/2015 filed before the National Consumer
Disputes Redressal Commission, and the facts of Special Leave
Petition N0.-24590 of 2020 in the Hon'ble Supreme Court, the
order dated 15.12.2020 passed by the Hon'ble Supreme Court,

and the registered sale deed dated 23.01.2021, and in
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paragraph 4 of the order, expressed the following opinion in
reference to the aforementioned facts:-
“This case is a glaring example of high-handedness of the
petitioner and continuous harassment being caused by
the petitioner to the respondent No.2. The petitioner has
also not hesitated to make false statement and to file
false affidavit before this court which shall be evident
from the facts now being narrated below.”
Mentioning the aforementioned facts in addition to
paragraph-4, the following observations have been recorded
by the Hon'ble High Court in its order in paragraph-6:-
"Proceeding with his further approach of
harassment to the respondent No-2, the petitioner has
passed an order on 04-07-2022 proposing to cancel the
allotment.”
Taking cognizance of the aforementioned order dated
24.05.2023 passed by the Hon'ble High Court in Writ Petition
No.-30250 of 2022, the order dated 22.12.2022, and the order
dated 27.04.2023 passed by the District Consumer Forum, and
other circumstances, the following findings have been recorded

in paragraphs 13 to 17:-
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"13. It is undisputed that the petitioner has failed to
comply with the order of the District Commission as
briefly noted above, particularly the order dated
03.02.2023 and has also not complied with the order of
the this Court dated 22.12.2022 in Writ-C No.30250 of
2022.

14. Since despite time granted to the petitioner, the
petitioner failed to comply with the order of the District
Consumer Disputes Redressal Commission, Kanpur Nagar
as aforenoted, therefore, the respondent No.1 has
lawfully exercised powers vested in it by virtue of sub-
Section (2) of Section 72 of the Act, 2019 which resulted
in passing of the impugned orders dated 03.02.2023 and
dated 27.04.2023 passed by the respondent No.1, are
well in accordance with law.

15. Apart from the above, we repeatedly asked learned
counsel for the petitioner to produce before us any
notification under the U.P. Parks, Playgrounds and Open
Places (Preservation and Regulation) Act, 1975 declaring
plot No.70 as a park. On the other hand, learned counsel
for the respondent No.2 has produced before us an office

note of the Officer Incharge (Assets) Nagar Nigam,

328
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Kanpur dated 02.06.2022 in which it has been mentioned
that the KDA Plot No.70 W1 Block of Scheme Juhi of
Kanpur was illegally and unauthorisedly allotted for one
year by the Udyan Adhikari for maintenance to one Sri
Bhupesh Awasthi, President, Bhagwan Parashuram
Mahasabha which period having expired, the allotment
also has to be cancelled and the aforesaid plot is not the
property of the Nagar Nigam nor it is owned by Nagar
Nigam.

16. We have noticed these facts in just preceding
paragraph merely for the purposes to make assessments
of the high-handedness and harassment attitude of the
petitioner against the respondent No.2, who having
contested the matter for about 21 years, is not allowed
to use the plot allotted to him and also in terms of the
registered lease deed. Therefore, for the continuous
harassment being caused by the petitioner to the
respondent No.2, and dragging in litigation for about 21
years deserves to be awarded exemplary cost which we
assess at Rs.5,00,000/-.

17. For all the reasons aforestated, the writ petition is

dismissed with cost of Rs.5,00,000/- which shall be paid
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by the petitioner to the respondent No.2 within a week
by way of account payee bank-draft.”

37. Against the aforementioned order passed by the Hon'ble
High Court dated 24.05.2023, a Special Leave Petition bearing
number - 13906 / 2023 was filed by the Kanpur Development
Authority before the Hon'ble Supreme Court, in the disposal of
which the following order was passed by the Hon'ble Supreme
Court on dated 10.07.2023: -

“"Heard Mr. Tushar Mehta, learned Solicitor General
as also the learned senior counsel for the respondents. In
so far as the merits of the impugned order, we see no
reason to interfere. However, in peculiar facts and
circumstances of the instant case, we do not approve of
the cost of Rs. 5 Lakhs, which has been imposed upon
the petitioner-authority. Hence, the cost imposed is
waived. The cost of Rs. 5 Lakhs, which is said to have
been deposited by the petitioner-Authority, may be
withdrawn by the petitioner.

On execution of the order, if any action to be taken
arises, to that extent, the right to proceed as per law, is
left open. Further, we make it clear that the non-

interference with the impugned order herein, shall not

330
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preclude the authorities in proceeding in accordance with
law after providing opportunity to the respondents
herein. In that regard, all contentions of the parties
urged in Writ Petition (C) No. 23521/2022 are left open
to be urged and this order shall not come in the way of
the High Court considering it in accordance with law.
However, time of four weeks is granted to comply the
order before the Executing Order.”

It is noteworthy that Original Application No.-494/2023
was filed before the National Green Tribunal by Manoj Kumar
Pandey and others. Copies of the orders passed by the Tribunal
in the said petition dated 16.08.2023 and 19.01.2024 have
been filed by the Revision Petitioners as Paper No.-0-18. It is
noteworthy that an order was also passed by the Tribunal on
dated 20.11.2023, which was not filed on behalf of the
Revision Petitioners but its copy was filed by the respondent
No.-1 in this court as Paper No.-0-27G.

On the aforementioned application filed before the
Tribunal, the presence of the District Magistrate, Kanpur Nagar,
State Pollution Control Board, and the Divisional Director,
Social Forestry Department, Kanpur was requested on dated

16.08.2023.
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The following opinion was expressed by the Tribunal in

paragraphs 5, 6 and 7 of the order dated 20.11.2023: -

"5. Before this Tribunal also though learned Counsel for
the Petitioner has made the efforts but could not prima-
facie demonstrate that the land in question has been
earmarked for the park.

6. Second issue raised in this OA is in respect of
correctness of the order dated 16-06-2023 issued by
Respondent No. 6 granting permission to cut as many as
45 trees. The order does not mention about any
necessity for cutting of trees and any application of mind

by the concerned authority in this regard.

7. We also prima-facie find that the valuation of trees is
not adequate and security of Rs. 45,000/- for
compensatory plantation of ten times of the trees to be

cut is on the lower side.”

Subsequent to the aforementioned order, on dated

19.01.2024, the Tribunal, while disposing of the said

application, passed the following order in paragraph 3: -

“3. Today, also the Counsel for the applicant was
given an opportunity to show if any document exists

earmarking the land in question as a park but he could

832
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not do so. Hence, first plea that land in question is
earmarked for park cannot be accepted.”

42. A copy of letter No. - D / 1333 / OSD Cell-3 / KDA / 23-
24 was filed on behalf of the Kanpur Development Authority as
Paper No. 0-14 along with a separate list before the learned
trial court, in which an option was provided to respondent No.-
1 for the sale of land within Kanpur Nagar. It is noteworthy
that this option was to be given within one week from the date
of the order, i.e., by 29.12.2022, in compliance with the order
dated 22.12.2022 passed by the Hon'ble High Court in Writ
Petition No0.-30250 of 2020, whereas the said proposal was
presented with considerable delay through the said letter.

43, Copies of the order dated 25.07.2024 and 23.08.2024
passed by the District Consumer Forum in Complaint Case No.-
4/2020 have been filed by respondent No.-1, in which
directions for action under Section 72 of the Act of 2019 have
been issued against the Kanpur Development Authority.

44, On perusal of the records, it is evident that Contempt
Petition No0.-39789 of 2023 has been instituted before the
Hon'ble Supreme Court regarding non-compliance with the
order dated 10.07.2023 passed by the Hon'ble Supreme

Court."
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45, From the perusal of all the aforementioned records
presented before the court by the applicant for consideration,
it is clearly established that the disputed plot was allotted to
respondent No.-1 in the year 1984 and he is in its possession
as an allottee. The existence of a temple, park, and sacred
trees falls under the category of encroachment, and
respondent No.-1 could not obtain the right to use that plot
earlier solely due to the legal process.

46. In the context of the aforementioned facts of the case, it
is necessary to discuss the arguments presented by the
applicant regarding the consideration of the present
monitoring.

47. On behalf of the Revision Petitioners, it was argued that
even if the District Consumer Forum gave its decision in the
possession matter, the appeal was granted in the possession
matter. Thus, the said appeal was given by going outside the
appellate jurisdiction. Apart from this, starting proceedings in
the year 1998 and filing a suit in the year 2002 regarding the
plot allotted in the year 1984 shows that the process of the
suit was time-barred and despite the circumstances of being
time-barred being mentioned by the Kanpur Development

Authority in its reply, the Consumer Forum did not consider
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this aspect and the order of the Consumer Forum is void
because the order was obtained by fraud. In support of this
argument, the Revision Petitioners have relied upon United
India Insurance Company Limited vs. Rajendra Singh AIR 2000
SC 1165, in which it was stated that in the case of a decree
obtained by fraud or deceit, the principle of finality of litigation
cannot be applied in the suits.

In this context, it is worth considering that no mention of
any fraud or deceit by respondent No.-1 from the District
Consumer Forum to the Hon'ble Supreme Court has been
shown. In the plaint, there is a clear mention of the allotment
of the plot and the subsequent process, and the Kanpur
Development Authority has disclosed these circumstances in
its reply. Where the point of granting relief in possession even
when not specifically sought is concerned, in this context, it is
worth considering that the final relief sought in the plaint
before the Consumer Forum was that 'any other relief that the
Hon'ble Court deems appropriate. Along with this point, the
appeal and monitoring have not remained in consonance with
the order passed by the Hon'ble Supreme Court.

Apart from this, regarding the point of being time-barred,

the Kanpur Development Authority could have taken this
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objection in the various applications filed before the Hon'ble
Supreme Court. However, while challenging the decision, the
said ground was not effectively taken by the Kanpur
Development Authority. It has also been argued by the learned
advocate for the Revision Petitioners that the court should
itself examine this ground. In this context, it is worth
considering that the fact that this point was not considered
from the District Consumer Forum to the State Consumer
Disputes Redressal Commission shows that so far in the

judicial process, this point has not been considered important.

50. It was also argued on behalf of the Revision Petitioners
that respondent No.-1 had made the Deputy Chairman and
Chairman/Divisional Commissioner, Kanpur Nagar, parties as
opponents before the District Consumer Forum, and the appeal
was filed only by the Deputy Chairman of the Kanpur
Development Authority, whereas the appeal should have also
been filed by its Chairman/Commissioner. Even the appeal filed

was not brought to the notice of the Chairman.

51. Thus, decision in the appeal and Revision have been
obtained by collusion. The aforementioned argument of the

Revision Petitioners is beyond the comprehension of this court
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because it is not necessary that all the parties impleaded in
the original suit, against whom the decision has been passed,
must file an appeal. If any party is aggrieved by the said
decision, then that party will file an appeal. In the present
case, the Deputy Chairman and the Chairman of the Kanpur
Development Authority are essentially officers of the same
department, and the appeal, revision, and Special Leave
Petition have been filed by the Kanpur Development Authority
itself, and the Kanpur Development Authority has been
represented before the court by the Deputy Chairman.
Therefore, even in the aforementioned argument of the
Revision Petitioners, it does not appear that the appeal and
revision have been obtained by collusion with the court.

It has also been argued on behalf of the Revision
Petitioners that on the basis of which the disputed lease deed
dated 23.01.2021 was executed, its photographs were
deliberately not attached. If the photographs had been
attached, it would have come on record that the park is
situated on the spot.

In the context of the aforementioned argument of the
Revision Petitioners, it is worth considering that in the entire

process of execution of the lease deed and its registration, no
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mention of any error was made by any competent authority
regarding the non-attachment of the photograph of the
disputed property. It is also worth considering that
photographs are usually attached for the identification of the
property. Here, it is also noteworthy that preliminary
proceedings were also conducted regarding the planting of a
park or trees on the disputed property, and all these facts were
brought before the Hon'ble High Court in various proceedings.
In the petition filed against the order of issuance of a warrant
against the Deputy Chairman, Kanpur Development Authority,
the Hon'ble High Court passed a detailed order dated
24.05.2023. Besides this, the aforementioned situation has
also been clarified before the National Green Tribunal.
Therefore, at this stage, the said basis itself becomes without
merit.

54. On behalf of the Revision Petitioners, reliance has been
placed on the order dated 23.01.2021 for the cancellation of
the lease deed. It is noteworthy that Writ Petition No.-
23521/2022 has been filed against the said order, which is still
pending consideration. It is worth considering that the said
writ petition has been filed by respondent No.-1. There is no

possibility of the Revision Petitioners gaining any benefit from
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it even if it is successful. No interim order has been passed in
the said writ petition. In the said petition, the basis for the
Revision Petitioners' authority has also not been clearly stated.
Therefore, any opinion expressed in this context at this stage
would be irrelevant.

It has also been argued by the Revision Petitioners that
the Writ Petition No0.-23521/2022 filed by the applicant is
based on complete facts and is under consideration, and this
consideration is being done in compliance with the order dated
10.07.2023 passed by the Hon'ble Supreme Court. Therefore,
by the concerned authority, action is being taken to hand over
the land of the park to respondent No.-1, whereas the
residents of the said area have developed the disputed place
as a park in which idols of various deities have been installed.
Besides this, revered and worshiped trees have been planted,
whose worship and prayer are performed by the resident
women. It has also been argued that the person who has filed
the instant application is instigated by others, and therefore
the impugned order by which permission to file a
representative suit has been dismissed is not justified in law.

It was also argued that in the case of Kalyan Singh vs.

Chhoti and others AIR 1990 SC 396, the opinion was
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expressed that permission cannot be cancelled on technical
grounds It has been argued by the learned advocate that the
error on the basis of which the permission has been cancelled
is actually not present in the current case. The impugned order
is illegal and the revision should be accepted.

57. On behalf of respondent No.-1, while opposing the
consideration of the Revision, it was primarily argued that
respondent No.-1 has proven his right over the disputed plot in
accordance with the entire legal process, and at various levels,
from the District Consumer Forum to the State Consumer
Forum, National Consumer Forum, Hon'ble High Court, and
Supreme Court, the right of respondent No.-1 has been
upheld. Even the National Green Tribunal has found the
concept of the disputed place being a park to be not true.
Thus, the Revision Petitioners does not have the right to
institute a representative suit in any case regarding the said
property. The learned trial court has passed the impugned
order by cancelling the said permission, and the revision is not
fit to be accepted. Therefore, it should be dismissed.

58. The aforementioned arguments presented by the

applicant on the consideration of the revision have been



841 366

evaluated in accordance with the existing circumstances of the
case.

59. It is not a disputed fact that all the decisions by the
District Consumer Forum, State Consumer Forum, National
Consumer Forum, and thereafter the Hon'ble Supreme Court
have been passed in favour of respondent No.-1. The excerpts
of the aforementioned passed decisions have already been
described in this order. The Hon'ble Supreme Court has also
passed orders in favour of the right of respondent No.-1, more
or less, at various stages. The Municipal Corporation and the
National Green Tribunal have also accepted the concept of the
disputed plot not being a park. The orders passed by the
Hon'ble High Court and the National Green Tribunal have also
been described.

60. In light of the aforementioned decisions and orders, after
the unauthorized construction of a religious structure on
encroached land in any situation, permission cannot be
granted to legally claim or exercise any right based on the
establishment of a park and tree plantation.

61. This is also correct that while passing the impugned
order, the learned trial court has observed that the application

for representative suit under Order 1 Rule 8 CPC should have
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mentioned the names and addresses of the original plaintiffs
and the place of residence and that permission should have
been obtained to institute the representative suit on behalf of
the residents of the locality, which has not been done and is
vague and misleading, and it has also been mentioned that
under the application, the applicant and plaintiffs under Order
1 Rule 8 CPC are the same, and permission can be granted to
institute the representative suit on behalf of the residents of
the locality.

62. It is noteworthy that in the case of Kalyan Singh (supra),
not granting permission on technical grounds was not
considered correct. And if the aforementioned opinion
expressed by the learned trial court is considered, then on
serious consideration of the entire circumstances of the case, it
is clearly evident that the Revision Petitioners has no legal
right over the disputed plot, because at various levels, the
ownership and right over the disputed plot are in favour of
respondent No.-1. The Hon'ble Supreme Court has also upheld
the order dated 24.05.2023 of the Hon'ble High Court. After
that, considering the disputed plot as a park by the learned

trial court and granting any kind of relief in favour of the
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Revision Petitioners is neither consistent nor in accordance
with justice.

63. It is also worth considering that in order to consider the
relief sought in any application, prima facie similar
circumstances to the facts mentioned in the said application
should appear in favour of the applicant.

64. The important point is that the trial court has given the
final conclusion to cancel the permission, therefore the
argument of this court is that even if the basis given by the
trial court is considered not legally valid, even then the
Revision Petitioners has not been successful in establishing a
prima facie case in its favour.

65. Apart from this, even on the basis of judicial discipline,
no situation arises in the present case for prima facie
interference in the order passed by the learned trial court.

66. Accordingly, the Revision is liable to be dismissed at the
admission stage.

ORDER
67. The civil revision is dismissed at Admission stage.
68. The order dated 17.10.2024 passed by the Court of Civil

Judge (Senior Division), Kanpur Nagar in Miscellaneous Case



369

No. 485/74/2024 Harish Khatri etc. vs. Jawahar Vidya Samiti
etc. is upheld.
69. A copy of this order along with the record of the trial court
be sent back to the trial court.
70. The parties shall appear before the trial court on dated
28.10.2024 for further proceedings.
71. The record be consigned to the record room as per rules.
Dated 21.10.2024

(Pradeep Kumar Singh II)

District Judge,
Kanpur Nagar.

844
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ANNEXURE R-29

OFFICE OF DIVISIONAL DIRECTOR,
SOCIAL FORESTRY DIVISION, KANPUR

b Ref. No. 6343/ T.M. dated Kanpur 16.06.2023

To,

Engineer-in-charge,
Garden Zone - 3, Kanpur City

Subject: Regarding cutting down the standing
trees in plot No. 70 Juhi-W-1
Ref.: Your letter No. C/42/Garden/ O.D.A./

2023-24 dated 12.06.2023

In sequence of the aforesaid letter, the
joint survey/ inspection of the trees have been
conducted by Shri Shashikant, Park Officer,
K.D.A. Kanpur and Regional Forest Officer,
Vidhnu Range. In has been found in the

inspection/ survey that the Kanpur
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Development Authority has the entitlement on

the different species of standing trees in plot

No. 70 Juhi-W-1. Following are the details of

the trees found:

Sr.
No.

1.

Name of species

Banyan

Pakad

Kesiwa Semiya

Drumstick

Drumstick

Ghel

Condition

Green
standing tree
Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Round |Va|uation

(in
mtr.) .
416

241

112

152

60

46

(in Rs.)

4106.66

4106.66

806.66

1246.66"

146.66

146.66
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10

11

12

13

14

15

16

372

Gooseberry

Kachnar

Agaltash

Kachnaar

Neem

Jamun/ Blackberry

Neem

Aegle Marmelos

Arjun

Arjun

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

Green
standing tree

36 146.66
46 146.66
43 146.66
46 146.66
48 282.33
46 282.33
66 443.66
94 403.33
64 443.66
43 282.33
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17 |Bakaim Green 53 146.66
standing tree

18 | Drumstick Green 66 443.66
standing tree

19 |Bottlebrush Green 53 146.66"
standing tree

20 Gold Mohar Green 74 443.66
standing tree

21 Bottlebrush Green 53 146.66
standing tree

22 Drumstick Green 74 443.66
standing tree

23 Jamun/ blackberry Green 71 443.66 "
standing tree i

24 Kadamya Green 130 1246.66
standing tree

25 Ashoka Green 40 146.66
standing tree

26 Mango Green 45 282.33

standing tree
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27 Ashoka Green 38 146.66
standing tree

28 Blackberry Green 42 282.33
standing tree

29 Blackberry Green 38 282.33
standing tree )

30 Kadamba Green 108 806.66
standing tree

31 Kadamba Green 125 806.66
standing tree

32 Ashoka Green 36 146.66
standing tree

33 Ashoka Green 39 146.66
standing tree

34 Arjun Green 87 443.66
standing tree

35 Ashoka Green 35 146.66
standing tree

36 Ashoka Green 38 146.66

standing tree
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37 |Mulberry Green 58 146.66
standing tree
38 |Blackberry Green 33 282.33
standing tree
39 |Mango Green 35 282.33"
standing tree
40 |(Neem Green 166 2742.66
standing tree
41 |Ficus religiosa/ Pipal | Green 252 4106.66
tree standing tree
42 | Neem Green 125 887.33
standing tree
43 |Banyan Green 418 4106.66
‘)
standing tree
44 |Karanj tree Green 50 146.66
standing tree
45 |Karanj tree Green 38 146.66
standing tree
Total 33377.40
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(Rupees:
Thirty
three
thousand
three
r4
hundred
seventy
seven
only)
On the recommendation report of the Regional
Forest Officer, Vidhnu Range and Dy. Divisional
Forest Officer, Kanpur, the permission of
cutting down the aforesaid trees is hereby
e given with the term that the aforesaid trees will

be cut in the presence of the staffs of the
Farest Department. If the trees are auctioned,
the Regional Forest Officer, Vidhnu Range be
present as a representative of the Forest

Department at time of the auction.
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There is a provision of plantation of 10 times
plants under the provisions of the UP Protection
of Trees Act, 1976 (as amended) and
Government Order No. 24/ 81 -1-2020-07-93
dated 07.01.2020 of the Department of
Environment, Forest and Climate Change,
Government of Uttar Pradesh, Section - 5.
Thus 10 plants have to be planted in place of a

cut tree. After the plantation, the security

In case of not plantation, it will not be possible
to consider returning the security amount.
Thus for the plantation of ten times plants
kindly arrange to provide the FDR of Rs.
45,000/- (Rupees: Forty five thousand only)
(five years) at the rate of Rs. 1000/- per plant
in the name of “Divisional Director, Social

Farestry Division, Kanpur” as a security and the

852
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demand draft of Rs. 4500/- (Rupees: Four
thousand five hundred only) separately to the
designation of the undersigned towards the
tree cutting license at 100/- per tree under the
provisions of Government Order No. 111/14-5-
2010-91 dated 14.07.2010. The fallen branch
of the tree should be transported. It will be
necessary to get the transport pass from the
Forest Department, as per the rules.
Sd/-
(Divya)
Divisional Director

Social Forestry Division,
Kanpur

Endst. No. 6343/ dated

Copy to: Dy. Divisional Forest Officer, Kanpur
- sent in sequence of the aforesaid for
necessary action.

Copy to: Regional Forest Officer, Vidhnu Range

- in sequence of the letter No. 663/ 32-1 dated
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16.06.2023 for information with instructions
that until and unless the aforesaid amount is
not deposited, the tree be not cut in any
circumstances. The illegal transportation of the
said tree after the cutting of tree be not take

place in any circumstances.

Sd/-

(Divya)

Divisional Director
Social Forestry Division,
Kanpur

(TRUE TRANSLATED COPY)

854




855 380 ANNEXURE R-30

Office of Divisional Director, Social Forestry Forest Division, Kanpur

Letter No. 3865/TC Kanpur, Date, April/24/2024
To,

Executive Engineer, (Zone-3)
Kanpur Development Authority,
Kanpur

Subject- In respect of felling of trees in Plot No. 70, Block W, Juhi

Reference- Your letter no.-D/20/A.A.-3/K.D.A/24-24 dated
09.04.2024

In continuation of the above referenced letter, it is to be informed
that a joint inspection of the felling of trees in plot number 70, Block
W-1, Juhi was done with the concerned Regional Forest Officer
Bidhanu and your representative Mr. Shashikant, Horticulture Officer
Kanpur Development Authority, Kanpur. According to the inspection
report of Regional Forest Officer Bidhanu, letter no. 063/22-1 dated
16.06.2023, a total of 45 trees of different species have been found

in plot number 70. Block,W Juhi.

According to the provisions of Uttar Pradesh Tree Protection Act
1976 (as amended) (Uttar Pradesh Environment, Forest and Climate
Change Section-5 Government Order Number-24/81-5-2020-07-93
January 07, 2020), *for planting 10 times the number of trees in
place of 45 obstructing trees, the liability in the above case arises at
the rate of Rs. 10/- per tree, falling fee and falling permission fee of

Rs. 100/- per tree along with maintenance for 03 years.
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At present, as per the letter number G-23/15-1 (ceiling rate) dated
26.07.2022 of the office of Chief Forest Conservator Social Forestry,
Uttar  Pradesh, Lucknow. and Government Order No.
02/2023/905/36-03-2023-01 (Act)/2005 dated 26.05.2023 issued
by the Government of Uttar Pradesh, Labour Section-03, the all-
inclusive minimum rates of wages for busy workers are Rs. 230/-
per day, after determination of the estimated amount calculated for
compensatory plantation, is required:

Falling of 45 trees x 10 , total 450 Iron Guard Plantation under

compensatory irrigation

Estimated amount calculated including maintenance:-

Rs. 1170207.00

Administrative expenses at the rate of 02 percent

Rs. 23404.00

Total 45 tree falling rate at rate of Rs 10.00 per tree

Rs.450.00

Permission for planting of 45 trees @ Rs. 100.00 per tree

Rs 4500.00
Total Estimated Amount: Rs 1198581.00

( Rs Eleven Lakh, Ninety Eight thousand ,Five

Hundred and eighty one)

For planting 450 saplings, please make available the land to the
Railway Board, Divisional Director, with the appropriate amount of

856
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bank draft in favor of Social Welfare Division the said amount can
be made payable to the Bank Kanpur in the name of the post and
action can be taken by this office.

Divisional
Director
Social
Forestry Division

Kanpur

Copy to the Sub-Divisional Forest Officer Kanpur for information and

necessary action as above.

Copy to the Regional Forest Officer, Bidhanu Range information and

necessary action as above.

Divisional
Director

Social
Forestry Division
Kanpur
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ANNEXURE R-31

KDA
Office
Kanpur Development Authority
Section- Engineering (ZONE-3)
File No. D/78/Section Engineeer-3/KDA/2024-2025 Date:27/05/2024
To,

Divisional Director,
Social Forestry Forest Division,
Kanpur Nagar.

Subject- Regarding the fall of trees standing in Juhi Plot number-70, Block-W-1.

Sir

Please take reference of the above mentioned letter no. 3865/TC Kanpur dated
April/24/2024 on the above subject. In the above letter, in relation to felling of 45
trees standing in plot number-70, block-W-1. Juhi. Under aforesaid , a bank draft of
the estimated amount of Rs. 11,98,561.00 (Rupees Eleven Lakh Ninety Eight
Thousand Five Hundred Sixty One Only) for plantation with maintenance was
expected to be made payable to the Divisional Director Social Forestry Division,
Kanpur and made available to your office. Apart from this, it is also mentioned in the
above letter that land will have to be made available to the Railway Department for

planting 450 saplings in comparison to falling of 45 trees.

In relation to the falling of 45 trees, for plantation and maintenance under aforesaid , a
bank draft of the desired amount of Rs. 11,98,561.00 (Rupees Eleven Lakh Ninety
Eight Thousand Five Hundred Sixty One Only) is being prepared in the name of
Divisional Director, Social Forestry Division, Kanpur and is being sent as attachment

with this letter.
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Kindly be aware of the above and direct the concerned person to take further action in
the matter as per the instructions.

Office Executive
Engineer(Zone-3)
Divisional Director Forestry Division
Kanpur
Copy:-
1. Sent to the Vice-President, K.D.A, Kanpur for respectful perusal.
2. Respectfully sent to the Secretary, K.D.A., Kanpur for information.
3. Respectfully sent to Chief Engineer, K.D.A., Kanpur for information.

Executive Engineer(Zone-3)

//TRUE TRANSLATED COPY//
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ANNEXURE R-32

Office of Engineering Section Zone-3

Kanpur Development Authority, Kanpur

-: Auction Information :-

It is informed to the general public that public auction for felling of
45 trees standing in plot no. 70, block-W-1, Juhi, whose reserve
price is Rs. 33,377.40, will be conducted on 19.06.24 at 1:00 pm in
the auditorium of the Authority building, whose reserve price is Rs.

33,377.40. The conditions are as follows:-

1. The highest bidder will be responsible for any kind of accident
while cutting the tree or lifting the wood.

2. If any damage occurs while cutting the tree, the highest bidder
will have to bear the expenses himself.

3. The roots of the tree will have to be dug out and removed
from the site and it will also be mandatory to clean the site.

4. The highest bidder will be responsible for obtaining a vehicle
pass as per rules to take the cut tree to another place.

5. To participate in the auction, the bidder has to deposit a bank
draft of Rs. 15,000.00 payable in favour of Finance Controller,
Kanpur Development Authority in the office of Engineering

Zone-3 by 12:00 noon before the auction.
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6. The highest bidder has to deposit the entire bid amount,

adjusting the amount of the bank draft, within 3 days of the

highest bid being accepted.

. In special circumstances, the Vice President, Kanpur

Development Authority will grant approval for extension of

time.

. In case the highest bidder does not deposit the remaining

amount of the bid after acceptance of the auction or if the
work of felling of trees is not done after issuance of work
order, the deposited amount of the highest bidder will be

confiscated.

. In case of any dispute, the decision of the Vice President,

Kanpur Development Authority will be final, which cannot be

challenged in any court.

Executive Engineer (Zone-3)

Copy to: -

For the observation of Chief Engineer

True Translated Copy
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ANNEXURE R-33

Office of Engineering Section Zone-3

Kanpur Development Authority, Kanpur
Letter No.:D /151/ A.A.-3/K.D.A/ 2024-25

Date: 11/07/2024

M/S Aman Timber Traders,

Charpawal Muzaffarnagar,

Subject: Regarding removing of 45 Trees on Plot No. 70, Block- W,
Juhi.

Sir,

The above mentioned is approved by the Vice Chairman in your
favour on 02.07.24.

So please deposit the remaining amount of Rs. 18,100.00 for felling
of 45 trees planted in the said site, Plot No. 70, Block-Ws-1. Juhi, in
the Authority Fund within 3 days of receipt of the letter so that work

order can be issued for felling of the trees.

Assistant Engineer
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ANNEXURE R-34

Office of Engineering Block-3

Kanpur Development Authority, Kanpur
File No. 180/Section Engineeer-3/KDA/2024-2025 Dated: -16/7/24
To,
M/s Aman Timber Traders
Charpawal Muzaffarnagar.
Subject:-Regarding felling of total 45 trees planted in Juhi Plot 70. Block-W 1
Sir,
Please participate in the public auction for the above mentioned work on 19.06.2024

in which your bid being the highest, the vice president has given approval in your

favour on dated 02.07.2024 for the above mentioned work.

Approval has been given in your favor due to higher bid of your. Therefore, you are
informed that the work of cutting the trees standing at the said place should be started

from 20.07.2004 and ensure completion of the work by 09.08.2024.

The related terms and conditions are as follows.

1. The entire responsibility for any type of accident while cutting trees or lifting wood

shall be borne by the highest bidder.

2. If any damage occurs while cutting the tree, the cost will be borne by the highest

bidder himself.

3. The roots of the tree will have to be dug out and removed from the site and the site

will also have to be cleaned.

4. The highest bidder will be responsible for obtaining a vehicle pass as per rules for

transporting the cut tree to another place.
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5. In special circumstances, approval for extension of period will be given by Vice

Chairman, Kanpur Development Authority.

6. In case the highest bidder does not deposit the remaining amount of the bid after
acceptance of the auction or does not carry out the felling of trees after issuance of

work order, the deposited amount of the highest bidder will be confiscated.

7. In case of any dispute, the decision of the Vice Chairman, Kanpur Development

Authority shall be final, which cannot be challenged in any court.

Executive Engineer(Zone-3)

Ccopy-

1. Assistant Engineer / Junior Engineer for necessary action.

Executive Engineer(Zone-3)

//TRUE TRANSLATED COPY//
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ANNEXURE R-35

Execution Case No. 22/2024

(Execution Case No. 04 /2020 District Commission, Kanpur

Nagar)

20-11-2024-:-

The present execution case transferred from District
Consumer Commission Kanpur Nagar appeared before District
Consumer Dispute Redressal Commission Kanpur Dehat for

hearing.

At the time of hearing, an application under Order 21 Rule
97 read with Section 151 Civil Procedure Code was presented on
behalf of petitioners third party Mr. Harish Khatri and 13 other
persons, on which written objection was submitted on behalf of

complainant decree holder.

I have heard in detail both the learned advocates regarding
the petitioners third party's application under Order 21 Rule 97
read with Section 151 Civil Procedure Code and the objection filed
against it on behalf of the complainant and have perused the case

file.

Written arguments were also filed on behalf of learned

advocate of petitioners third party in which the main objection
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raised was that under Section 71 of Consumer Protection Act,
2019, even a party who is not a party to the complaint has the
right to file an application under Order 21 Rule 97 Civil Procedure
Code and the provisions of Order 21 Civil Procedure Code would

apply to Section 71 of Consumer Protection Act, 2019.

Additionally, on behalf of petitioners third party, it was also
argued that in the case of Civil Appeal No. 1919/2004 Trans
Mediterranean Airways vs. Universal Exports etc., the Hon'ble
Supreme Court has held Consumer Forum to be valid in the
definition of court, therefore provisions of Civil Procedure Code are
applicable and the Hon'ble Supreme Court in the case of Jini
Dhanrajgir vs. Shibu Mathew considered the application filed
under Order 21 Rule 97 as maintainable and the Hon'ble Supreme
Court in Review Petition No. 1025/2019 Civil Appeal No.
6567/2014 Lehna Singh vs. Gurunam Singh, while dismissing the
Review Petition in the circumstances where there appeared to be

an error on record, upheld the findings of the trial court.

On  behalf of petitioners third party, judicial
pronouncements passed by Hon'ble Supreme Court in cases 2012
(1) CAR 666 (SC) Trans Mediterranean Airways vs. Universal
Exports and Civil Appeal No. 3758-3796 /2023 Jini Dhanrajgir vs.

Shibu Mathew and judicial pronouncement passed by Hon'ble

366
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Supreme Court in 2024 (2) CAR 650 (SC) Lehna Singh vs.

Gurunam Singh were filed.

On behalf of complainant decree holder, the following
objection was filed on the application of petitioners third party Mr.
Harish Khatri and others that the present matter is an execution
case in which decree was passed in the case instituted between
complainant Jawahar Vidya Samiti vs. V.C. Kanpur Development
Authority and in which petitioners Harish Khatri etc. have never
been parties, therefore there is no justification for making them
parties at this stage. In this regard, in Miscellaneous Case No.
884/2024, the learned District Judge Kanpur Nagar in order
dated 21.10.2024 considering petitioners third party Harish
Khatri etc. as Land Encroachers and having no locus to be heard
in this matter, there is no legal justification for making them
parties. An application to the same effect was given by petitioners
third party on 17.08.2022 which was dismissed on 12.09.2022,
which was not challenged in any appellate court, therefore the
order dated 12.09.2022 should be considered final. If petitioners
third party Harish Khatri and others had any interest, then the
judgment dated 19.12.2003 passed by District Consumer
Commission Kanpur Nagar in the complaint should have been

challenged in appellate court. Additionally, the order dated
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15.07.2022 passed in the present execution case has already been
affirmed by Hon'ble Supreme Court, therefore the application for
making petitioners third party as parties is not maintainable and
would amount to interference with the Hon'ble Supreme Court's

order.

Additionally, on behalf of complainant decree holder,
objection was also raised on the application of petitioners third
party that the application for making petitioners third party
Harish Khatri, Pradeep Shukla and Deepak Shukla as parties is
related to the earlier application of Ravi Pandey and others under
Rule 102. PIL No. 518/2022 was filed on behalf of Bhupesh
Awasthi and Ravi Pandey. An affidavit was given by Ravi Pandey's
brother Shri Manoj Kumar Pandey and his nephew Amod Pandey
before Hon'ble National Green Tribunal on 22.07.2023. The
Secretary Kanpur Development Authority in his letter dated
08.10.2024 has clearly stated that Bhupesh Awasthi is violating
judicial orders and attempting to mislead the court by hiding facts

and misrepresenting facts before the court.

After hearing arguments from both sides and perusing the
entire case file, it is evident that complaint No. 1222/2002 filed
by complainant Jawahar Vidya Samiti against Kanpur

Development Authority was decided by District Consumer Dispute

368
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Redressal Commission Kanpur Nagar on 19.12.2003 in which
accepting the consumer complaint of complainant institution,
respondent No. 1 Kanpur Development Authority was ordered to
accept from complainant institution the balance 3/4 price of the
disputed plot amounting to Rs. 3,31,444 /- and 22 paise, with 10%
annual interest from 11.05.1984 to 22.03.1997, within one month
and execute registration of the plot in their favor within next 2

months and provide possession.

The judicial pronouncements Trans Mediterranean Airways
vs. Universal Exports 2012 (1) CAR 666 (Supreme Court) and Jini
Dhanrajgir vs. Shibu Mathew and others and judicial
pronouncement passed in 2024 (2) CAR 650 (SC) Lehna Singh vs.
Gurunam Singh are not applicable to this case due to different

circumstances.

Hon'ble Supreme Court in Ethiopian Airlines vs. Ganesh
Narayan Sahu (2011) 8 Supreme Court Cases 539 held that
"However, provisions of CPC are applicable only to limited extent
to C.P.Act. It being a later and special Act-We only certain

provisions of CPC are specifically made applicable to C.P. Act."

Additionally, in the above case, Hon'ble Supreme Court also

held that "Specific Statutes that come later in time supersede prior
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General Statutes....... Provisions of CPC have only limited

applicability to them"

Therefore, in these circumstances, the miscellaneous
application filed on behalf of petitioners third party under Order
21 Rule 97 Civil Procedure Code is not maintainable and deserves

to be dismissed.
ORDER

The application filed on behalf of petitioners third party Shri
Harish Khatri and 13 others under Order 21 Rule 97 Civil

Procedure Code is dismissed as not maintainable.

In compliance with the order dated 15.07.2022 in the
present execution file, proceedings for execution of decree shall be
completed within 20 days by handing over possession of the

subject property to complainant decree holder, and

In continuation of order dated 27.04.2023 in said execution
file, non-bailable warrant for appearance before the Commission
against Vice Chairman of Kanpur Development Authority be sent
to Station House Officer Swaroop Nagar, Kanpur Nagar through

Police Commissioner Kanpur Nagar for service of warrant.

Case file be presented on 16.12.2024 for further hearing.
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-Sd- Member
-Sd- Chairman/President

-Sd- Member
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Advance Service of Reply on behalf of Respondent No. 5/Jawahar Vidya Samiti in case titled "Mr. Tarun
Kumar Jain & Ors. v. Kanpur Development Authority & Ors. [OA/1284/2024]" pending before NGT, New
Delhi

From AWM Legal Office <office@awmlegal.in>

Date Mon 5/19/2025 6:53 PM

To advdkyadav79@gmail.com <advdk.yadav79@gmail.com>

Cc  Gaurav Arora <gaurav@awmlegal.in>; Ujjwal Malhotra <ujjwal@awmlegal.in>

To,

The Counsel for the Original Applicant/ Petitioner,

in case titled

Mr. Tarun Kumar Jain & Ors. v. Kanpur Development Authority & Ors.
[0A/1284/2024]

Sir,

Please find attached herewith the Reply on behalf of Respondent No. 5/ Jawahar Vidya Samiti in the above
captioned matter which is pending adjudication before the National Green Tribunal, Principal Bench, New Delhi.

Kindly treat this as due service and acknowledge receipt of the same.
Thank You.

[#1 Tarun Kumar Jain and Ors vs Kanpur Development Authority Reply on behalf R-5.pdf

Kind Regards,

Office of AWM Legal

AWM

Address:

A-24, Basement, East of Kailash,
South Delhi, New Delhi - 110065,
India.

Mob: +91 9953598454
Email: office@awmlegal.in
Website: www.awmlegal.in

CONFIDENTIALITY NOTE:

This message contains confidential and legally privileged information and communication intended solely for the use of the addressee(s).

Unless you are the addressee or authorized to receive this message for the addressee(s), you should not use, copy or disclose to anyone
this message or any information contained in the message. If you have received this message in error, please advise the sender by return

at office@awmlegal.in and delete the message. Thank you.

Please consider the environment before printing this email.



